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Title  29 — Labor 

CHAPTER  XXV— OFFICE  OF  EMPLOYEE 
BENEFITS  SECURITY,  DEPARTMENT  OF 
LABOR 

SUBCHAPTER  B — DEFINITIONS  AND  COVERAGE 
UNDER  THE  EMPLOYEE  RETIREMENT  INCOME 
SECURITY  ACT  OF  1974 

PART  2510 — DEFINITIONS  OF  TERMS 
USED  IN  SUBCHAPTERS  C.  D,  E,  F,  AND 
G  OF  THIS  CHAPTER 

SUBCHAPTER  C — REPORTING  AND  DISCLOSURE 
UNDER  THE  EMPLOYEE  RETIREMENT  INCOME 
SECURITY  ACT  OF  1974 

PART  2520— RULES  AND  REGULATIONS 
FOR  REPORTING  AND  DISCLOSURE 

Coverage;  Reporting  and  Disclosure 
Requirements 

•  The  purpose  of  these  amendments  to 
Chapter  XXV  of  the  Department  of  Labor 
regulations  is  to  provide  guidance  to  deter¬ 
mine  coverage  under  the  Employee  Retire¬ 
ment  Income  Security  Act  of  1974  (herein¬ 
after  “the  Act"),  to  establish  effective  dates 
for  and  certain  limited  exemptions  to  the 
reporting  and  disclosure  requirements  of 
the  Act,  and  to  establish  certain  alternative 
methods  of  compliance  with  the  Act.  • 

On  December  4,  1974,  notice  was  pub¬ 
lished  in  the  Federal  Register  (39  FR 
42234)  of  proposed  regulations  concern¬ 
ing  r^x>rting  and  disclosure  under  the 
Act.  On  May  5,  1975,  a  regulation  was 
published  (40  Fll  19469;  see  also  40  FR 
20628,  May  12, 1975) ,  deferring  until  Au¬ 
gust  31,  1975,  the  requiranent  that  plan 
administrators  file  with  the  Secretary  of 
Labor,  and  furnish  to  plan  participants 
and  beneficiaries,  copies  of  a  summary 
plan  description,  and  that  plan  adminis¬ 
trators  file  a  plan  description  with  the 
Secretary. 

On  May  6, 1975,  a  notice  was  published 
(40  FR  19715)  that  the  Department  of 
Labor  had  begun  mailing  to  plan  ad¬ 
ministrators  copies  of  the  official  plan 
description  form,  EBS-1,  and  that  cer¬ 
tain  final  regulations  concerning  covered 
plans,  plan  descriptions  and  summary 
plan  descriptions  would  appear  in  the 
Federal  Register. 

On  May  12,  1975,  a  final  rule  (40  FR 
20629)  and  proposed  rule  (40  FR  20653) 
redesignating  both  final  and  proposed 
subchapters,  parts  and  sections  were 
published  in  the  Federal  Register. 
Under  this  redesignation  system,  the 
section  numbers  of  proposed  and  adopted 
regulations  promulgated  under  Chapter 
XXV  are  based  on  the  section  numbers 
of  the  Act  to  which  each  regulation 
relates. 

The  December  4,  1974,  proposed  regu¬ 
lations  have  been  redesignated  in  ac¬ 
cordance  with  this  proposed  system. 

On  June  9,  1975,  notice  was  published 
in  the  Federal  Register  (40  FR  24642) 
of  proposed  regulations  concerning  re¬ 
porting  and  disclosing  under  the  Act. 
These  proposed  regulations  included  cer¬ 
tain  definitions  under  the  Act  which  give 
guidance  concerning  coverage  of  certain 
types  of  plans  under  Title  I  of  the  Act, 
as  well  as  the  contents  of  plan  descrip¬ 
tions,  general  repiorting  and  disclosure 
requirements,  certain  limited  exemptions 
to  the  reporting  and  disclosure  require¬ 
ments,  and  a  revision  of  the  deferral  of 


certain  initial  reporting  and  disclosure 
requirements. 

Because  certain  sections  of  proposed 
Parts  2510  and  2520  cover  r^;ulatory 
subject  matter,  such  as  a  deferral  of  the 
reporting  and  disclosure  deadline  and 
gruidance  concerning  coverage,  these  pro¬ 
posals  are  published  in  final  form  at  this 
time  while  promulgation  of  the  remain¬ 
ing  proposed  regulations  luider  Parts 
2510  and  2520  will  occur  later. 

Interested  persons  have  been  afforded 
an  opportunity  to  participate  in  the 
making  of  these  regifiations  by  a  notice 
of  proposed  rulemaking  published  on 
June  9,  1975  (40  PR  24642).  Due  consid¬ 
eration  has  been  given  to  all  comments 
received  in  response  to  the  notice,  inso¬ 
far  as  they  relate  to  matters  within  the 
scope  of  the  notice  and  this  final  rule- 
making. 

§  2510.3-1.  This  section  contains  the 
material  which  was  presented  in  §  2510.- 
3-3  of  the  June  9  proposal,  with  tiie  ex¬ 
ception  of  pr(HX>sed  §  25 10.3-3  (h)  and 
(q).  The  shift  of  this  material  to 
§  2510.3-1  is  intended  to  enhance  the 
clarity  of  the  regulations  and  does 
not  refiect  a  change  in  substsince. 
As  in  the  case  of  S§  2510.3-2  and 
2510.3-3,  a  g^ieral  paragraph  has  been 
added  to  present  Important  commentary 
of  the  typ>e  which  was  set  forth  in  the 
preamble  to  the  June  9  proposal  but 
which  would  appear  in  the  Code  of  Fed¬ 
eral  Regulations  only  if  incorporated  in 
the  body  of  the  regulations  themselves. 

Section  2510.3-1  sets  forth  a  number 
of  employer  practices  which  are  not  wel¬ 
fare  plans  within  the  meaning  of  section 
3(1)  of  the  Act.  Since  these  practices  are 
clearly  not  pension  plans  under  section 
3(2)  of  the  Act,  they  are  not  employee 
benefit  plans  under  section  3(3)  of  the 
Act  and,  therefore,  are  not  covered  by 
Title  I  at  all,  under  section  4(a)  of  the 
Act.  Some  of  the  practices  excluded  from 
the  welfare  plan  definition  under 
§  2510.3-1  are  listed  simply  in  response 
to  questions  received  by  the  Department 
of  Labor  and  do  not  represent  what 
might  be  considered  borderline  cases. 
Therefore,  §  2510.3-1  should  not  be  read 
as  implicitly  indicating  the  Department 
of  Labor’s  views  on  the  parameters  of 
coverage  of  Title  I  of  the  Act. 

A  number  of  the  practices  listed  in 
§  2510.3-1  are  in  a  form  substantially 
identical  to  their  counterparts  in  pro¬ 
posed  §  2510.3-3,  or  have  been  changed 
in  minor  details.  Paragraphs  (d)  holiday 
gifts  (proposed  §  2510.3-3(c) ),  (h)  strike 
funds  (proposed  I  2510.3-3 (k) ) ;  and  (i) 
industry  advancement  programs  (pro¬ 
posed  §  2510.3-3  (n) )  are  unchanged  in 
substance  from  the  June  9  proposals. 
Although  one  comment  urged  that  strike 
funds  be  treated  as  welfare  plans,  the 
absence  of  any  reference  to  strike  funds 
in  section  3(1)  of  the  Act  and  section 
302(c)  of  the  Labor-Management  Rela¬ 
tions  Act,  1947  (hereinafter  “the 
LMRA”)  precludes  such  treatment. 

Paragraph  (b)  of  section  2510.3-1 
(payroll  practices)  brings  together  under 
one  heading  a  number  of  different  prac¬ 
tices  which  were  treated  separately  In 
proposed  §  2510.3-3.  Section  2510.3-1  (b) 


distinguishes  welfare  plans  from  em¬ 
ployer  pasrroU  practices  which,  although 
related  to  benefits  described  in  sections 
3(1)  (A)  of  the  Act  and  302(c)  of  the 
IMRA,  are  more  closely  associated  with 
normal  wages  or  salary. 

Paragraph  (b)(1)  of  S  2510.3-1  deals 
with  payment  of  compensation  for  work 
performed.  Such  compensation  does  not 
indicate  the  existence  of  an  employee 
benefit  plan,  even  if  paid  at  a  higher  rate 
than  normal  on  account  of  unusual  cir¬ 
cumstances.  The  regulation  lists  over¬ 
time  pay  (proposed  §  2510.3-3  (a) )  and 
shift  and  holiday  premiums  (proposed 
8  2510.3-3(b) )  as  well  as  weekend  pre¬ 
miums,  as  examples  of  such  higher  rates. 
(Although  overtime  pay  and  shift  and 
weekend  premiums  do  not  present  even 
borderline  cases  of  Title  I  coverage,  they 
have  nevertheless  been  included  as  ex¬ 
amples  because  of  Inquiries  received  by 
the  Department  of  Labor.) 

Paragraph  (b)  (2)  and  (b)  (3)  of 
8  2510.3-1  are  designed  to  deal  with  pay¬ 
ment  of  compensation  out  of  general 
assets  of  the  employer  during  periods  of 
employee  absences.  Such  payment  could 
be  construed  as  an  employee  benefit 
when  an  employee  is  absent  for  one  of 
the  reasons  for  which  benefits  described 
in  sections  3(1)  of  the  Act  and  302(c) 
of  the  LMRA  are  provided.  Tak^  to¬ 
gether,  paragraphs  (b)(2)  and  (b)(3) 
illustrate  the  point  that  pasonent  of  nor¬ 
mal  compensation  out  of  general  as.sets 
while  the  employee  performs  no  duties 
does  not  usually  constitute  a  welfare 
plan.  For  example,  the  fact  that  an 
employee  is  not  present  to  perform  his 
duties  in  order  to  undergo  a  physical 
examination,  the  cost  of  which  is  paid 
by  a  medical  benefits  plan  maintained 
by  the  employer  of  the  wnployee,  which 
constitutes  an  employee  welfare  benefit 
plan  under  section  3(1)  of  the  Act,  does 
not  mean  that  wages  paid  for  the  time 
during  the  employee’s  absence  for  the 
physical  examination  constitute  an  em¬ 
ployee  welfare  benefit  plan. 

In  addition,  these  paragraphs  embody 
the  substance  of  proposed  8  25 10.3-3  (g), 
jury  duty  and  court  testimony,  (1),  in¬ 
formal  policy  on  absences,  (m) ,  paid  sick 
and  vacation  leave,  and  (o),  job-skill 
training.  In  addition,  paragraph  (b)(3) 
provides  in  effect  that  payment  of  com¬ 
pensation  while  an  employee  is  ab.sent 
for  reasons  other  than  physical  inability 
to  i>erform  duties  or  other  medical  rea¬ 
sons  (such  a  pregnancy,  a  physical  ex¬ 
amination  or  psychiatric  treatment) 
does  not  constitute  a  welfare  plan.  In 
response  to  comments,  payment  of  com¬ 
pensation  at  rates  greater  or  less  than 
normal  compensation  is  permitted.  How¬ 
ever,  in  this  regard,  it  is  necessary  to 
treat  absences  for  medical  reasons  dif¬ 
ferently  from  other  absences.  The  ex¬ 
plicit  language  of  section  3(1)  of  the 
Act  and  the  history  of  the  Act  indicate 
a  Congressional  intent  to  cover  disability 
plans  and  other  medical  plans  under 
which  benefits  generally  consist  of  a 
scheduled  percentage  of  normal  compen¬ 
sation.  These  plans,  moreover,  have  tra¬ 
ditionally  been  regarded  as  employee 
benefit  plans,  rather  than  a  continua- 
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tion  of  wages  or  salary.  If  S  2510.3-1  (b) 
(3)  were  extended  to  include  payments 
of  other  than  normal  compensation  while 
an  employee  is  physically  or  mentally 
imable  to  perform  duties  or  is  absent  for 
other  medical  reasons,  these  disability 
plans  would  be  excluded  from  the  wel¬ 
fare  plan  definition  in  section  3(1)  of  the 
Act,  and,  therefore,  from  Title  I  coverage 
altogether.  Since  this  result  would  elimi¬ 
nate  true  disability  plans  from  coverage 
under  Title  I  and  thereby  violate  not 
only  traditional  notions  of  what  consti¬ 
tutes  an  employee  benefit  plan,  but  also 
the  Congressional  intent  imderlying  sec¬ 
tion  3(1),  S  2510.3-1  (b)  does  not  exclude 
from  coverage  practices  which  provide 
for  payment  of  other  than  normal  com¬ 
pensation  while  an  employee  is  physi¬ 
cally  or  mentally  unable  to  perform  his 
or  her  duties  or  is  absent  for  other  medi¬ 
cal  reasons. 

Paragraph  (c)  of  §  2510.3-1,  on-prem¬ 
ises  facilities,  groups  together  two  simi¬ 
lar  practices  which  were  listed  separately 
in  proposed  §  2510.3-3(e),  on-premises 
service  facilities,  and  (i),  first-aid  sta¬ 
tions. 

Paragraph  (e)  of  §  2510.3-1,  sales  to 
employees,  corresponding  to  proposed 
§  2510.3-3(d),  has  been  extended  to  in¬ 
clude  sales  at  fair  market  value,  as  well 
as  sales  below  fair  market  value.  This 
extension  is  based  on  an  interpretation 
of  section  302(c)  (3)  of  the  LMRA  which 
deals  with  sales  to  employees  at  the  pre¬ 
vailing  market  price,  as  referring  not  to 
employee  benefits,  but  rather  to  transac¬ 
tions  which,  although  within  the  literal 
restrictions  of  section  302  (a)  and  (b), 
do  not  Involve  conflicts  of  interest  at 
which  section  302  is  aimed.  Since  these 
transactions  are  not  employee  benefits, 
they  are  not  Incorporated  into  the  wel¬ 
fare  plan  definition  under  section  3(1) 
(B)  of  the  Act. 

Paragraph  (f)  of  §  2510.3-1,  hiring 
halls,  (proposed  §  2510.3-3(f) )  has  been 
extended  to  include  employer-main¬ 
tained  hiring  halls  as  well  as  those  main¬ 
tained  by  employee  organizations. 

Paragraph  (g)  of  §  2510.3-1,  remem¬ 
brance  fimds,  (proposed  §  2510.3-3(j) ) 
has  been  altered  to  make  it  clear  that 
under  a  remembrance  fund  a  small  cash 
gift  may  be  made  to  an  individual  as 
well  as  to  an  eleemosynary  institution. 

Paragraph  (j)  of  §  2510.3-1,  certain 
group  and  group-type  insurance  pro¬ 
grams,  embodies  three  substantive 
changes  from  its  counterpart  in  the  June 
9  proposal  (certain  group  Insurance  pro¬ 
grams;  §  2510.3-3(p) ) .  First,  paragraph 
(p)  (5)  of  the  proposal,  requiring  that 
the  employer  or  employee  organization 
make  no  representation  to  its  employees 
or  members  that  the  insurance  program 
is  a  benefit  employment  or  membership, 
is  omitted.  Several  comments  objected  to 
this  requirement  as  too  vague  and  dif¬ 
ficult  to  apply.  It  has  been  replaced  by 
a  requirement  in  paragraph  (j)  (3)  that 
the  employer  not  endorse  the  program. 
This  requirement  of  employer  neutrality 
is  the  key  to  the  rationale  for  not  treat¬ 
ing  such  a  program  as  an  employee  bene¬ 
fit  plan,  namely  the  absence  of  employer 
Involvement.  Second,  the  requirement  of 
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paragraph  (p)  (4)  of  the  proposal  that 
the  employer  or  employee  organization 
receive  no  consideration  in  connection 
with  the  program  has  been  eased  to  per¬ 
mit  payment  by  the  Insurer  of  reason¬ 
able  compensation  excluding  profit  for 
administrative  services  actually  rendered 
in  connection  with  payroll  deductions  or 
dues  checkoffs.  This  change  was  adopted 
in  response  to  comments  which  indicate 
that  such  compensation  is  widespread 
and  is  not  Improper  in  view  of  the  ex¬ 
penses  incurr^  by  employers  and  em¬ 
ployee  organizations  in  collecting  pre¬ 
miums  from  employees  and  members. 
Third,  the  term  “group”  has  been 
changed  to  “group  or  group-type”  in  re¬ 
sponse  to  comments  which  Indicate  that 
many  programs  of  the  sort  intended  to 
be  described  by  proposed  S  2510.3-3  (p) 
are  not  technically  group  insurance  pro¬ 
grams  because  no  master  contract  is  is¬ 
sued  to  an  employer.  In  the  Insurance 
industry  these  programs  are  sometimes 
characterized  as  “group-type”  programs. 
The  addition  of  the  words  “group-type” 
is  designed  to  clarify  the  intent  imder¬ 
lying  both  the  previous  proposal  and 
§  2510.3-3(1). 

Paragraph  (k)  of  §  2510.3-1,  imfunded 
scholarship  programs,  has  been  added  to 
make  it  clear  that  only  funded  scholar¬ 
ship  programs  (including  refunds  of  tui¬ 
tion,  book  purchases,  room  and  board 
and  other  related  expenses)  are  welfare 
plans.  Section  3(1)  of  the  Act  refers  only 
to  “scholarship  funds”,  and  section  302 
(c)  of  the  LMRA  refers  only  to  funded 
programs. 

§  2510.3-2.  This  section  incorporates 
material  which  appeared  in  §§  2510.3-2 
(severance  pay  plans)  and  2510.3-3  (h) 
(bonus  programs)  of  the  June  9  proposal, 
and  in  addition  Includes  two  new  para¬ 
graphs,  (d)  individual  retirement  pro¬ 
grams,  and  (e)  gratuitous  payments  to 
retirees. 

The  treatment  of  severance  plans  in 
§  2510.3-2 (b)  has  been  thoroughly  re¬ 
vised  since  the  June  9  proposal,  which 
provided  that  a  severance  pay  plan  un¬ 
der  which  payment  is  made  to  employees 
on  or  after  the  date  on  which  they  ter¬ 
minate  employment,  but  where  payment 
is  completed  before  normal  retirement 
age,  is  not  a  p>ension  plan.  Comments  on 
the  proposal  pointed  out  that  under  this 
rule,  if  p>ayments  to  any  terminated 
employee  under  a  severance  pay  plan 
happened  to  extend  past  the  employee’s 
normal  retirement  age,  the  plan  would 
automatically  be  a  pension  plan  subject 
to  the  requirements  of  Parts  2  and  3  of 
Title  I  of  the  Act. 

To  avoid  this  arbitrary  result,  §  2510.3- 
2(b)  contains  a  formula  designed  to  per¬ 
mit  severance  pasunents  in  amounts 
smaller  than  would  ordinarily  be  con¬ 
sidered  sufficient  to  provide  a  reliable 
source  of  income  for  retirement  years. 

This  criterion  is  based  on  the  general 
distinction  between  a  pension  plan  and 
a  severance  plan;  that  is,  a  pension  plan 
either  defers  income  to  retirement  or 
provides  income  during  retirement,  while 
a  severance  pay  plan  is  designed  to  pro¬ 
vide  a  temporary  “cushion”  against  loss 
of  Income  from  employment.  When 
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termination  occurs  near  retirement  age, 
it  is  difficult  to  distinguish  between  a  pen¬ 
sion-type  benefit  and  a  severance-type 
program.  Section  25 10.3-2 (b)  provides  a 
standard  by  which  to  determine  from  the 
terms  of  the  plan  whether  it  is  a  pen¬ 
sion  plan  or  a  severance  pay  plan. 

Under  §  2510.3-2  (b),  a  severance  pay 
plan  is  not  a  pension  plan  if  all  payments 
to  any  employee  who  has  terminated  for 
reasons  other  than  retirement  are  com¬ 
pleted  within  are  year  of  termination  and 
do  not  exceed  the  employee’s  annual 
comiiensation  level.  The  term  “annual 
compensation  level”  is  defined  as  an  em¬ 
ployee’s  annual  cash  compensation  ex¬ 
cluding  fringe  benefits  for  the  12-month 
period  before  separation.  Each  severance 
pay  plan  may  provide  its  own  definition 
of  the  annual  compensation  level  with  re¬ 
spect  to  employees  covered  under  that 
plan.  If  such  a  definition  is  necessary.  For 
example,  a  definition  of  “annual  com¬ 
pensation  level”  is  implicit  in  the  terms 
of  a  plan  such  as  that  described  in 
§  2510.3-2(b)  (3)  (i),  while  a  plan  such 
as  the  plan  described  in  §  2510.3-2 (b)  (3) 
(ill)  will  require  a  definition  of  “annual 
cwnpensation  level.” 

Also  included  in  §  2510.3-2  is  para¬ 
graph  (c),  bonus  programs,  which  in¬ 
corporates  the  substance  of  proposed 
§  2510.3-3  (h)  without  change.  ’This  pro¬ 
vision  has  been  inserted  in  §  2510.3-2  of 
the  final  regulation  because  bonus  pay¬ 
ments  are  not  mentioned  either  in  sec¬ 
tion  3(1)  of  the  Act  or  in  section  302(c) 
of  the  LMRA  as  a  welfare  plan. 

Comments  received  by  the  Department 
of  Labor  pursuant  to  the  June  9  proposed 
regulations  indicated  a  substantial  need 
for  guidance  in  two  areas  of  coverage  not 
addressed  in  the  June  9  proposal:  indi¬ 
vidual  retirement  programs  under  sec¬ 
tion  2002(a)  of  the  Act  and  voluntary, 
gratuitous  payments  traditionally  made 
by  employers  to  retirees  not  covered  or 
Inadequately  covered  by  a  pension  plan. 
The  comments  were  to  the  effect  that  the 
silence  of  the  proposed  regulations  on 
these  subjects  would  lead  to  a  conclusion 
that  the  requirements  of  Title  I  of  the 
Act  were  applicable  and  that,  as  a  con¬ 
sequence  of  the  expected  burden  of  com¬ 
pliance,  individuals  and  employers  would 
terminate  these  programs.  Such  results 
would  be  clearly  undesirable.  It  is  there¬ 
fore  in  the  public  interest  that  the  neces¬ 
sary  guidance  in  these  areas  be  issued 
immediately.  Since  the  first  of  the  re¬ 
porting  requirements,  the  short  form 
plan  description,  will  be  due  on  August 
31,  1975,  it  is  impracticable  to  issue  pro¬ 
posed  regulations  on  these  matters  at 
this  time.  Therefore,  paragraphs  2510.3- 
2(d)  and  (e)  are  issued  as  final  regula¬ 
tions.  However,  interested  persons  are 
invited  to  submit  written  data,  views, 
or  arguments  concerning  paragraphs 
2510.3-2  (d)  and  (e)  on  or  before  Sep¬ 
tember  15,  1975.  Such  data,  views  and 
arguments  should  be  submitted  to  the 
Office  of  Employee  Benefits  Security, 
Labor  Management  Services  Adminis¬ 
tration,  U.S.  Department  of  Labor, 
Washington,  D.C,  20210.  All  comments 
should  be  clearly  referenced  to  the  num- 
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ber  of  the  paragraph  to  which  the  com¬ 
ments  are  directed. 

Comments  on  the  June  9  proposal  In¬ 
dicate  that  there  is  considerable  uncer¬ 
tainty  concerning  Title  I  coverage  of  in¬ 
dividual  retirement  programs  described 
in  section  408  and  409  of  the  Internal 
Revenue  Code  of  1954  (the  Code).  Sec¬ 
tion  2510.3-2(d)  makes  it  clear  that  in¬ 
dividual  retirement  accounts  described 
in  section  408(a)  of  the  Code,  individual 
retirement  annuities  described  in  section 
408(b)  of  the  Code,  and  retirement 
bonds  described  in  section  409  of  the 
Code  are  not  pension  plans  under  sec¬ 
tion  3(2)  of  the  Act  because  they  are 
not  established  or  maintained  by  an  em¬ 
ployer  or  an  employee  organization. 
Since  section  408(a)  individual  retire¬ 
ment  accounts,  section  408(b)  individual 
retirement  annuities  and  section  409  re¬ 
tirement  bonds  do  not  constitute  welfare 
plans  under  section  3(1)  of  the  Act,  they 
are  not  employee  benefit  plans  under 
section  3(3)  of  the  Act  and  are  therefore 
not  covered  under  Title  I. 

A  number  of  employers  undertook 
prior  to  the  passage  of  the  Act  to  supple¬ 
ment  the  income  of  retired  employees  by 
making  payments  to  them  out  of  general 
assets  although  neither  statutorily  nor 
contractually  bound  to  do  so.  The  rea¬ 
sons  for  these  payments  almost  invari¬ 
ably  include  a  concern  for  the  economic 
well-being  of  retired  employees.  It  was 
pointed  out  in  the  comments  that  the 
burden  of  compliance  with  the  require¬ 
ments  of  Title  I  might  discourage  some 
of  these  employers  from  continuing  to 
make  these  payments.  Because  such 
efforts  should  not  be  discouraged,  2510.3- 
2(e)  has  been  added  to  these  regulations 
to  make  it  clear  that  these  payments  do 
not  constitute  “pension  plans”  within 
the  meaning  of  section  3(2)  of  the  Act. 
Since  payments  of  this  kind  do  not  con¬ 
stitute  welfare  plans  under  section  3(1) 
of  the  Act,  they  are  not  employee  bene¬ 
fit  plans  under  section  3(3)  of  the  Act 
and  are  therefore  not  covered  under 
Title  I. 

§  2510.3-3.  This  section  excludes  from 
the  definition  of  the  term  “employee 
benefit  plan”  in  section  3(3)  of  the  Act 
most  plans  covering  no  employees  and 
incorp>orates  the  contents  of  §§  2510.3-3 
(q),  2510.3-€  and  2520.104b-l(c) ,  (d) 
and  (e)  of  the  June  9  proposal. 

The  definition  of  the  term  “participant 
covered  under  the  plan”  was  published  in 
the  June  9  proposal  as  5  2520.104b-l(c), 
(d)  and  (e).  This  term  is  defined  solely 
for  purposes  of  Title  I,  and  the  primary 
fimction  of  the  definition  in  the  June  9 
proposal  related  to  the  mandatory  dis¬ 
tribution  of  certain  documents,  but  the 
definition  was  also  referenced  in  pro¬ 
posed  §  2510.3-3(q).  Since  §  2520.104b-l 
is  not  yet  published  in  final  form,  it  is 
necessary  to  include  paragraphs  (c) ,  (d) 
and  (e)  of  that  section  in  the  final 
§  2510.3-3. 

In  addition,  proposed  §  2510.3-6,  de¬ 
fining  the  term  “employees”,  has  been 
incorporated  in  S  2510.3-3.  In  the  pro¬ 
posal,  the  definition  of  “employee” 
applied  to  Title  I  of  the  Act  and  29  CTFR 
chapter  XXV  in  their  entirety.  However, 


comments  pointed  out  that  the  definition 
of  the  term  “participant”  in  section  3(7) 
of  the  Act  ts  keyed  to  the  term  “em¬ 
ployee”  and  that  section  404(a)  (1)  of 
the  Act  requires  a  plan  fiduciary  to  dis¬ 
charge  his  duties  with  respect  to  a  plan 
“solely  in  the  interest  of  the  participants 
and  beneficiaries  and  •  •  •  for  the  ex¬ 
clusive  purpose  of  •  •  •  providing  bene¬ 
fits  to  participants  and  their  beneficiaries 
•  •  •”  According  to  the  comments,  a  de¬ 
finition  of  “employee”  excluding  self- 
employed  individuals  might  raise  prob¬ 
lems  under  section  404(a)(1)  with  re¬ 
spect  to  disbursements  to  self-employed 
individuals  from  “Keogh”  or  “H.R.  10” 
plans  covering  both  self-employed  indi¬ 
viduals  and  “common  law”  employees. 
Therefore,  the  definition  of  “employee” 
formerly  appearing  in  proposed  §  2510.3- 
6  has  been  Inserted  into  §  2510.3-3  and 
restricted  in  scope  to  that  section. 

Two  changes  in  the  substance  of 
§  2510.3-3  have  been  made  in  the  final 
version.  First,  the  exclusion  of  partners 
from  the  definition  of  “employee”  has 
been  extended  to  spouses  of  partners, 
since  the  same  consideration  on  which 
the  exclusion  of  partners  was  based — 
that  abuse  is  unlikely — is  applicable  with 
respect  to  partners’  spwuses. 

Second,  the  exclusion  of  sole  proprie¬ 
tors  and  their  spouses  from  the  definition 
of  “employee”  has  been  extended  to  sole 
proprietors  of  incorporated  as  well  as 
unincorporated  tracles  or  businesses, 
since  the  risk  of  abuse  in  the  case  of  a 
plan  covering  only  an  incorporated  sole 
proprietor  and  his  or  her  spouse  is  no 
greater  than  in  the  case  of  a  plan  cover¬ 
ing  only  an  imincorporated  sole  pro¬ 
prietor  and  his  or  her  spouse. 

Some  comments  urged  that  corporate 
shareholders,  particularly  in  closely  held 
corporations,  be  treated  like  partners  for 
purposes  of  Title  I  coverage.  Such  treat¬ 
ment  of  corporate  shareholders  is  not 
included  at  this  time  because  the  estab¬ 
lished  judicial  concept  of  “employee”  in¬ 
cludes  employees  who  are  shareholders 
in  the  corporations  by  which  they  are 
employed,  but  excludes  partners.  Fur¬ 
thermore  remedies  under  state  law  avail¬ 
able  to  minority  shareholders  are  gen¬ 
erally  less  extensive  than  those  available 
to  dissatisfied  partners.  Application  of 
the  protections  of  Title  I,  particularly 
the  fiduciary  requirements,  seems  there¬ 
fore  justified  with  respect  to  employees 
who  are  shareholders  in  their  corporate 
employers.  However,  the  Department  of 
Labor  is  currently  considering  a  proposal 
to  relieve  employee  benefit  plans  cover¬ 
ing  only  shareholders  of  closely  held  cor¬ 
porations  from  most  of  the  reporting  and 
disclosure  requirements  of  Part  1  of  Title 
I  of  the  Act.  Although  such  plans  are 
required  to  file  the  short  form  plan  de¬ 
scription  under  §  2520.104-3,  imder  the 
proposal  they  would  be  permitted  to  fore¬ 
go  most  subsequent  reporting  and  dis¬ 
closure,  with  the  exception  of  the  re¬ 
quirement  under  section  104(b)  (2)  of  the 
Act  that  the  plan  administrator  make 
the  plan  description  available  to  plan 
participants  and  beneficiaries  and  the 
requirement  imder  section  104(a)  (1)  of 
the  Act  that  the  administrator  furnish 


to  the  Secretary,  upon  request,  any  docu¬ 
ments  relating  to  the  employee  benefit 
plan. 

Section  2520.104-2.  This  section 
(8  2520.30  of  the  December  4,  1974  pro¬ 
posed  regulations)  provides  a  (>ostpone- 
ment  of  the  effective  date  of  the  annual 
reporting  requirements  for  an  employee 
benefit  plan  having  a  plan  year  other 
than  a  calendar  year  and  an  extension  of 
the  Welfare  and  Pension  Plan  Disclo¬ 
sure  Act  (hereinafter  WPPDA)  reporting 
and  disclosure  requirements  for  such 
plans.  Such  a  postponement  and  exten¬ 
sion  is  specifically  authorized,  if  pro¬ 
vided  in  regulations  Issued  by  the  Secre¬ 
tary  of  Labor,  in  section  111(b)(2)  of 
the  Act.  This  regulation  is  issued  to  allow 
a  more  efficient  transition  from  WPPDA 
requirements  to  the  Act’s  annual  report¬ 
ing  and  disclosure  requirements  than 
would  otherwise  be  possible.  The  require¬ 
ments  of  the  Act  became  applicable  to 
calendar  year  plans  on  January  1,  1975. 
If  non-calendar  year  plans  were  required 
to  commence  reporting  and  disclosure 
under  the  Act  and  were  relieved  of  WPPA 
reporting  on  January  1,  1975,  the  plan 
year  beginning  in  1974  would  have  to 
be  reported  in  two  segments  under  two 
different  systems.  The  portion  of  the  plan 
year  through  December  31,  1974  would 
be  the  subject  of  a  WPPDA  report,  and 
the  portion  starting  January  1,  1975 
would  be  covered  by  a  partial  annual  re¬ 
port  under  the  Act.  This  procedure 
would  be  cumbersome  and  Inefficient. 
Section  2520.104-2  avoids  split-year  re¬ 
porting  by  continuing  WPPDA  repoit- 
ing  and  disclosure  until  the  end  of  the 
non-calendar  plan  year  that  begins  in 
1974,  and  starting  reporting  and  disclo¬ 
sure  under  the  Act  with  the  non-calen¬ 
dar  plan  year  that  begins  in  1975. 

§  2520.104-3.  On  May  5,  1975  29  CFR 
§  2520.104-3  was  promulgated  (40  PR 
19469;  see  also  40  PR  20628,  May  12, 
1975),  deferring  until  August  31,  1975, 
the  requirements  set  forth  in  sections  104 
(a)(1)(B),  104(a)(1)(C),  and  104(b) 
(1)  of  the  Act  relating  to  reporting  and 
disclosure.  Analysis  by  the  Department 
of  Labor  of  the  effect  of  the  August  31, 
1975  deadline  and  consideration  of  com¬ 
ments  received  after  May  5, 1975  demon¬ 
strated  that  application  of  the  August  31, 
1975  deadline  would  be  inappropriate  for 
all  employee  benefit  plans,  and  that  a 
further  deferral  was  necessary. 

Comments  indicated  that  plan  admin¬ 
istrators  would  not  have  enough  time  to 
gather  records  and  data  necessary  to 
prepare  and  disclose  the  initially  required 
documents  by  August  31, 1975.  Moreover, 
amendments  to  employee  benefit  plans 
required  for  compliance  with  the  fidu¬ 
ciary  provisions  of  sections  402,  403  and 
405  of  the  Act  may  be  deferred  for  some 
plans  to  December  31, 1975  under  regula¬ 
tions  of  the  Department  of  Labor.  ’There¬ 
fore,  reports  and  disclosures  made  in 
1975  might  reflect  provisions  that  would 
shortly  be  amended. 

Accordingly,  this  section,  the  substance 
of  which  was  first  published  in  the  June 
9,  1975  proposal,  revises  29  CFR  §  2520.- 
104-3  to  tmther  defer  the  reporting  and 
disclosure  deadline  of  Part  1  of  ’Title  I 
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of  the  Act  for  employee  benefit  plans  sub¬ 
ject  to  that  Part  1  on  or  before  January 
31,  1976  In  most  respects  imtll  May  30. 
1976. 

Revised  S  2520.104-3  has  been  changed 
from  the  June  9  proposal  only  in  minor 
respects.  First,  certain  additional  pro¬ 
visions  of  Part  1  of  Title  I  of  the  Act 
have  been  added  to  the  list  of  deferred 
requiremmts.  Since  these  provisions  de¬ 
pend  on  the  existence  of  a  plan  descrip¬ 
tion  and  a  summary  plan  description, 
their  deferral  is  implicit  In  the  deferral 
of  the  plan  description  and  summary 
plan  description  deferrals.  They  have 
been  added  to  revised  $  2520.104-3  for 
the  sake  of  clarity. 

Second,  paragraph  (d)  of  the  proposal 
has  been  omitted.  Proposed  paragraph 
(d)  would  Impose  a  requirement  for  dis¬ 
tribution  of  summaries  of  certain  mate¬ 
rial  modifications  in  the  terms  of  plans 
earlier  than  the  deadline  under  section 
104(b)  (1)  of  the  Act  of  210  days  after 
the  end  of  the  plan  year  in  which  such 
material  modifications  are  adopted. 
Since  proposed  paragraph  (d)  related 
only  to  amendments  adopted  after  the 
initial  reporting  and  disclosure  deadline 
of  May  30,  1976,  it  was  unnecessary  to 
Include  it  in  this  document,  which  is  de¬ 
signed  primarily  to  provide  guidance 
necessary  for  the  August  31,  1975  short 
form  plan  description  filing. 

Pursuant  to  section  110  of  the  Act,  the 
following  findings  are  made  with  respect 
to  the  application  of  §  2520.104-3  to  pen¬ 
sion  plans. 

1.  Use  of  the  alternative  method  of 
compliance  set  forth  in  §  2520.104-3  is 
consistent  with  the  purposes  of  Title  1 
of  the  Act  and  provides  adequate  dis¬ 
closure  to  the  participants  and  bene¬ 
ficiaries  in  the  plan,  and  adequate  re¬ 
porting  to  the  Secretary.  The  deferral 
of  the  deadline  will  allow  sufiBcient  time 
for  assembling  and  verifying  necessary 
Information  and  will  ensure  that  docu¬ 
ments  required  for  distribution  to  plan 
participants  and  beneficiaries  will  be 
carefully  prepared  with  a  view  towards 
clarity,  accuracy  and  completeness.  The 
deferral  will  also  permit,  in  a  significant 
number  of  cases,  inclusion  In  reporting 
and  disclosure  documents  of  plan 
amendments  adopted  for  the  purpose  of 
complsdng  with  the  requirements  of  Title 
I  of  the  Act. 

2.  Application  of  a  reporting  and  dis¬ 
closure  deadline  earlier  than  May  30, 

1975  would  Impose  unreasonable  admin¬ 
istrative  burdens  with  respect  to  the  op¬ 
eration  of  pension  plans.  If  the  deadline 
were  not  deferred  imtll  at  least  the  be¬ 
ginning  of  1976,  persons  involved  in  the 
administration  of  pension  plans  would 
be  faced  with  the  difficult  task  of  gather¬ 
ing  data  and  producing  large  quantities 
of  materials  in  a  short  period,  while  at 
the  same  time  continuing  to  perform 
day-to-day  administrative  services  for 
the  plans.  As  a  result,  the  day-to-day 
administration  of  pension  plans  would  be 
adversely  affected. 

3.  Application  of  a  reporting  and  dis¬ 
closure  deadline  earlier  than  May  30, 

1976  would  be  adverse  to  the  Interests 


of  pension  plan  participants  in  the  aggre¬ 
gate.  Failure  to  defer  the  deadline  until 
May  30, 1976  wotild  result  In  hastily  and 
often  carelessly  prepared  disclosure  docu¬ 
ments  which  might  be  difficult  to  under¬ 
stand,  factually  inaccurate  or  misleading, 
and  lack  information  about  participants’ 
rights  and  obligations  under  their  pen¬ 
sion  plans.  In  addition,  the  extraordinary 
biurdens  imp>osed  on  pension  plan  admin¬ 
istrative  personnel  by  an  earlier  report¬ 
ing  and  disclosure  deadline  might  lead 
to  a  deterioration  in  the  quality  of  serv¬ 
ice  provided  by  such  personnel  to  pension 
plan  participants  in  the  day-to-day  ad¬ 
ministration  of  the  plans. 

i  2520.104-20.  This  section  ($  2521.10 
of  the  December  4,  1974  proposal)  pro¬ 
vides  an  exemption  from  filing  require¬ 
ments  for  certain  welfare  plans.  Such  an 
exemption  is  authorized,  if  it  is  found 
that  such  requirements  are  inappropri¬ 
ate  as  applied  to  welfare  benefit  plans, 
in  section  104(a)  (3) . 

Although  most  of  the  comments  re¬ 
ceived  indicated  that  the  exemption  set 
forth  by  the  proposed  rule  would  provide 
essential  relief  to  certain  small  welfare 
plans  from  the  expensive  and  burden¬ 
some  task  of  filing  various  reports  with 
the  Secretary  of  Labor,  they  also  argued 
that  the  exemption  should  be  extended 
to  include  plans  funded  partly  by  em¬ 
ployee  or  member  contributions  as  well 
as  contributions  by  the  employer  or  em¬ 
ployee  organization.  Regarding  plans 
partly  funded  by  employee  contributions 
concern  was  expressed  about  the  manner 
in  which  rebates  on  the  cost  of  insurance 
are  paid.  Comments  also  stated  that  the 
exemption  should  be  broadened  to  in¬ 
clude  plans  with  one  himdred  or  more 
participants. 

The  exemption  provided  in  this  pro¬ 
posed  rule  is  based  on  the  assmnption 
that  certain  reporting  requirements  of 
Title  I  of  the  Act  are  inappropriate  as 
applied  to  many  small  unfunded  or  to¬ 
tally' insiued  welfare  plans.  For  this  rea¬ 
son,  only  those  plans  with  fewer  than 
100  participants,  which  could  be  over¬ 
whelmed  by-  the  expense  and  adminis¬ 
trative  burden  of  all  the  reporting  and 
disclosure  requirements,  have  been  ex¬ 
empted. 

The  June  9  proposal  has  been  modified 
as  suggested  in  the  comments  to  include 
plans  funded  partly  by  employee  con¬ 
tributions,  but  only  if  such  contributions 
are  forwarded  to  the  Insurance  company 
by  the  employer  or  employee  organiza¬ 
tion  within  three  months  of  receipt.  The 
special  concern  about  funds  contributed 
from  employee  wages  which  led  to  omis¬ 
sion  of  contributory  plans  from  the  June 
9  proposal  has  been  satisfied  by  the  re¬ 
quirement  for  what  will,  in  practice, 
amount  to  quarterly  (or  more  frequent) 
forwarding  of  employee  contributions  to 
the  insurance  carrier.  The  regulation 
also  provides  that  for  a  contributory  in¬ 
sured  plan  to  qualify  for  the  exemption, 
insurance  rebates  are  to  be  distributed 
within  three  months  of  receipt  from  the 
Insurance  company  pursuant  to  a  pro¬ 
cedure  described  in  the  plan  and  to  par¬ 
ticipants  upon  entry  into  the  plan. 


Section  2520.104-21.  This  section 
(S  2521.10  of  the  December  4,  1974  pro¬ 
posed  regulations)  provides  an  exemp¬ 
tion  fnxn  filing  requirements  for  wel¬ 
fare  plans  with  fewer  than  100  partici¬ 
pants  using  certain  group  insurance  ar¬ 
rangements. 

The  principal  difference  between  the 
exemption  provided  by  $  2520.104-20  and 
the  exemption  provided  by  §  2520.104-21 
is  that  the  former  exemption  applies  to 
welfare  plans  in  which  the  employer  has 
a  direct  relationship  with  the  insurance 
company  or  the  participants,  while  the 
latter  exemption  applies  to  welfare  plans 
in  which  a  trust  or  some  other  entity 
such  as  a  trade  association  is  used  as  a 
conduit  to  pay  insurance  premliuns. 

Many  comments  encouraged  extend¬ 
ing  the  exemption  to  plans  which  in¬ 
clude  contributions  from  participants. 
The  proposal  has  been  modified  to  in¬ 
clude  such  plans,  but  requires  the  em¬ 
ployer  or  employee  organization  to  for¬ 
ward  the  contributions  of  the  employees 
within  three  months  to  avoid  accumula¬ 
tion  of  employee  funds  by  the  employer 
or  employee  organization.  Regarding 
plans  partly  funded  by  employee  con¬ 
tributions,  concern  was  also  expressed 
about  the  manner  in  which  rebates  on 
the  cost  of  insurance  are  paid.  To  deal 
with  this  situation  the  regulation  pro¬ 
vides  that  the  distribution  of  insurance 
rebates  is  to  be  made  within  three 
months  of  receipt  from  the  insurance 
company  pursuant  to  a  procedure  de¬ 
scribed  in  tire  plan  and  to  participants 
upon  entry  into  the  plan. 

Other  comments  suggested  that  the 
standard  used  to  determine  the  size  of  a 
plan  eligible  for  this  exemption  should 
be  the  amount  of  money  Involved  in  the 
plan  or  the  number  of  benefit  claims  each 
year.  Such  a  standard  would  be  keyed  to 
fluctuating  data  with  a  potential  for 
abuse. 

A  question  was  raised  concerning  the 
applicability  of  this  exemption  to  plans 
in  a  group  insurance  arrangement  in 
which  the  trust  or  association  acts 
through  an  agent,  such  as  an  independ¬ 
ent  broker.  Since  this  is  primarily  a 
question  of  interpretation,  an  example  is 
added  to  the  rule  to  clarify  the  applica¬ 
tion  of  the  exemption  to  this  type  of 
situation. 

'The  comments  indicated  a  need  for 
clarification  of  the  application  of  the 
exemption  generally.  Consequently,  a 
subsection  has  been  added  to  the  regula¬ 
tion  to  include  several  examples  high¬ 
lighting  typical  plan  arrangements  which 
have  been  the  cause  of  considerable  con¬ 
fusion. 

Section  2520.104-22.  This  section  sets 
forth  a  limited  exemption  from  the  re¬ 
porting  and  disclosure  provisions  of  Part 
1  of  Title  I  of  the  Act  for  plans  which 
provide  only  apprenticeship  training 
benefits. 

Apprenticeship  plans  do  not  have 
participants  in  the  same  sense  as  typical 
welfare  plans.  The  journeymen  In  a  trade 
wdth  an  apprenticeship  plan  do  not  re¬ 
ceive  training  or  any  other  direct  bene¬ 
fit  from  the  apprenticeship  program. 
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Their  only  interest  is  the  general  one  of 
preserving  existing  trade  skills  and  prac¬ 
tices.  Thus  the  journeymen  are  not 
participants  in  a  conventional  sense.  Al¬ 
though  the  funding  for  apprenticeship 
plans  frequently  is  provided  by  em¬ 
ployers  for  the  account  of  journeymen 
(that  is,  collective  bargaining  agree¬ 
ments  require  that  certain  amounts  be 
contributed  to  the  plan  based  on  hours 
worked  by  or  earnings  of  journeymen), 
the  apprentices  who  receive  training  are 
a  much  smaller  group  which  changes  in 
composition  continuously  as  new  ap¬ 
prentices  join  and  others  either  drop  out 
or  graduate  to  journej-Tnan  status. 

Therefore,  application  of  all  of  the 
provisions  of  Part  1  would  provide  little 
benefit  to  the  plan  participants  and 
beneficiaries  and  would,  at  the  same  time, 
impose  a  burden  on  the  operation  of  these 
plans.  For  example,  furnishing  summary 
plan  descriptions  to  all  journeymen  on 
whose  accoxmt  employer  contributions 
are  made  would  be  costly  and  unproduc¬ 
tive.  For  these  reasons,  the  Department 
of  Labor  has  determined  that  full  ap¬ 
plication  of  the  reporting  and  disclosure 
provisions  of  Part  1  would  be  inappropri¬ 
ate  \\ith  respect  to  apprenticeship  plans. 

One  comment  states  that  apprentice¬ 
ship  plans  should  be  exempt  from  all  the 
reporting  and  disclosure  requirements. 
However,  apprenticeship  plans  are  not 
exempted  from  all  of  the  provisions  of 
Part  1  at  this  time.  The  legislative  his¬ 
tory  suggests  that,  if  there  are  no  sub¬ 
stantial  reasons  to  the  contrary,  appren¬ 
ticeship  plans  should  be  exempted  from 
the  reporting  requirements  of  Part  1. 
Such  a  determination  must  be  a  knowl¬ 
edgeable  one.  Information,  such  as  the 
size  of  the  assets  of  the  plan,  the  type  of 
management,  the  existence  of  a  trust, 
and  the  degree  of  reporting  and  disclo¬ 
sure  available  under  other  statutes,  is  es¬ 
sential  to  a  proper  determination  that 
there  will  be  no  adverse  circumstances 
resulting  from  a  complete  exemption  of 
apprenticeship  plans. 

After  analysis  by  the  Department  of 
Labor  and  because  of  the  need  for  addi¬ 
tional  information,  it  was  determined 
that  apprenticeship  plans  would  be  ex¬ 
empted  from  many  provisions  of  Part  1, 
of  Title  I  of  the  Act,  but  will  be  required 
to  make  an  initial  filing  of  certain  docu¬ 
ments  with  the  Secretary.  The  regula¬ 
tion  specifies  that  an  administrator  of 
an  apprenticeship  plan  is  exempted  from 
all  toe  provisions  of  Part  1  except  for 
toe  requirements  to  file  a  short  form 
plan  description  (applicable  only  to  plans 
subject  to  Part  1  on  or  before  Janu¬ 
ary  31, 1976) ,  an  initial  plan  description, 
and  an  initial  annual  report. 

$  2520.104-23.  This  section  provides  an 
alternative  method  of  compliance  for 
certain  pension  plans  for  a  select  group 
of  management  or  highly  compensated 
employees.  The  comments  received  on 
toe  June  9,  1975,  proposed  regulations 
expressed  general  approval  with  the 
terms  and  purpose  of  proposed 
S  2520.104-23. 

The  comments  included  proposals  for 
defining  toe  term  “select  group  of  man¬ 


agement  or  highly  compensated  em¬ 
ployees.”  The  suggestions  ranged  widely 
and  were  not  consistent.  Although  they 
were  helpful  in  pointing  out  various  ap¬ 
proaches  to  toe  problem,  the  Department 
of  Labor  is  not  yet  in  a  position  to  issue 
a  detailed  definition  of  this  term.  Fur¬ 
ther  guidance  will  be  provided  before 
major  reporting  and  disclosure  obliga¬ 
tions  become  due. 

In  view  of  the  nature  of  the  plans  or 
programs  involved  and  of  the  comments 
received,  toe  following  findings  are  made: 

(1)  The  use  of  the  alternative  method 
of  compliance  set  forth  below  is  con¬ 
sistent  with  toe  purposes  of  Title  I  of 
the  Act,  and  provides  adequate  report¬ 
ing  to  the  Secretary  and  adequate  dis¬ 
closure  to  toe  participants  and  benefici¬ 
aries  of  plans  wito  respect  to  which  it  is 
available.  The  class  of  employees  with 
respect  to  whom  this  alternative  method 
of  compliance  applies — highly  com¬ 
pensated  or  management  employees — 
generally  have  ready  access  to  informa¬ 
tion  concerning  their  rights  and  obliga¬ 
tions  and  do  not  need  toe  protections  af¬ 
forded  them  by  Part  1  of  Title  I  of  toe 
Act.  In  addition,  toe  possibility  of 
breaches  of  fiduciary  responsibilities  is 
decreased  because  this  alternative 
method  of  compliance  applies  only  to  vm- 
funded  or  totally  insur^  pension  plans. 
Consequently,  reporting  requirements 
geared  to  the  enforcement  of  toe 
fiduciary  responsibility  provisions  of 
Title  I,  such  as  certain  portions  of  toe 
annual  report,  become  less  important. 

(2)  Application  of  toe  reporting  and 
disclosure  requirements  of  Part  1  of  Title 
I  would  increase  toe  administrative  costs 
of  plans  to  which  this  alternative  method 
applies.  The  imposition  of  toe  reporting 
and  disclosure  requirements  of  Part  1  of 
Title  I  of  the  Act  on  unfunded  pension 
plans  maintained  by  employers  primar¬ 
ily  for  the  purpose  of  providing  deferred 
compensation  for  select  groups  of  man¬ 
agement  or  highly  compensated  employ¬ 
ees  would  entail  wasteful  expenses  asso¬ 
ciated  with  toe  preparation,  printing  and 
distribution  of  unnecessary  materials. 

(3)  The  application  of  Part  1  of  Title 
I  to  unfunded  pension  plans  maintained 
by  employers  primarily  for  the  purpose 
of  providing  deferred  compensation  for 
select  groups  of  management  or  highly 
compensate  employees  would  be  adverse 
to  the  interests  of  plan  participants  in 
the  aggregate.  Imposition  of  these  re¬ 
quirements  might  cause  employers  to 
eliminate  such  plans  altogether  or  to  cur¬ 
tail  benefits  offered  under  such  plans. 

s  2520.104-24.  This  section  exempts 
certain  welfare  plans  for  a  select  group 
of  management  or  highly  compensated 
employees  from  most  of  toe  reporting 
and  disclosure  requirements  of  Title  I  of 
the  Act.  The  comments  received  on  the 
June  9,  1975,  proposed  regulations  ex¬ 
pressed  general  approval  wito  the  terms 
and  purpose  of  proposed  §  2520.104-24. 

The  comments  included  proposals  for 
'defining  the  term  “select  group  of  man¬ 
agement  or  highly  compensated  employ¬ 
ees."  The  suggestions  ranged  widely  and 
were  not  consistent.  Although  they  were 


helpful  in  pointing  out  various  ap¬ 
proaches  to  toe  problem,  the  Department 
of  Labor  is  not  yet  in  a  position  to  issue  a 
detailed  definition  of  this  term.  Further 
guidance  will  be  provided  before  major 
reporting  and  disclosure  obligations  be¬ 
come  due. 

This  exemption  is  consistent  wito  the 
purposes  of  Title  I  of  toe  Act.  The  class 
of  employees  with  respect  to  whom  this 
exemption  applies — ^highly  compensated 
or  management  employees — generally 
have  ready  access  to  information  con¬ 
cerning  their  rights  and  obligations  and 
do  not  need  toe  protections  afforded 
them  by  Part  1  of  Title  I  of  the  Act.  In 
addition,  toe  possibility  of  breaches  of 
fiduciary  responsibilities  is  decreased  be¬ 
cause  this  exemption  applies  only  to  un- 
fvmded  or  completely  insured  plans.  Con¬ 
sequently,  reporting  requirements  geared 
to  the  enforcement  of  toe  fiduciary  re¬ 
sponsibility  provisions  of  Title  I,  such 
as  certain  portions  of  the  annual  report, 
become  less  important. 

Application  of  toe  reporting  and  dis¬ 
closure  requirements  of  Part  1  of  Title  I 
would  increase  toe  administration  costs 
of  plans  to  which  this  exemption  applies. 
The  imposition  of  toe  reporting  and  dis¬ 
closure  requirements  of  Part  1  of  Title  I 
of  the  Act  on  imfunded  welfare  plans 
maintained  by  employers  primarily  for 
toe  purpose  of  providing  welfare  bene¬ 
fits  for  select  groups  of  management  or 
highly  compensated  employees  would  en¬ 
tail  wasteful  expenses  associated  with 
the  preparation,  printing  and  distribu¬ 
tion  of  imnecessary  materials.  Imposi¬ 
tion  of  these  requirements  might  cause 
employers  to  eliminate  such  plans  al¬ 
together  or  to  curtail  benefite  offered 
imder  such  plans.  Accordingly,  applica¬ 
tion  of  toe  reporting  and  disclosure  re¬ 
quirements  of  Title  I  would  be  inappro¬ 
priate  in  toe  case  of  toe  plans  to  which 
this  exemption  is  addressed. 

§  2520.104-25.  This  section  exempts 
day  care  centers  from  almost  all  of  toe 
reporting  and  disclosure  provisions  of 
Part  1  of  TiUe  I  of  toe  Act.  Section  104 
(a)  (3)  of  toe  Act  permits  toe  Secretary 
of  Labor  to  exempt  any  welfare  benefit 
plan  from  all  or  part  of  toe  reporting 
and  disclosure  requirements  of  Title  I,  if 
he  finds  that  such  requirements  are  in¬ 
appropriate  as  applied  to  such  plan. 

Day  care  centers  are  specifically  in¬ 
cluded  in  toe  definition  of  “welfare  plan” 
in  section  3(1)  of  toe  Act.  However,  the 
Department  of  Labor  is  unaware  of  any 
mention  of  abuses  in  this  area  in  toe 
legislative  history,  or  of  evidence  which 
would  warrant  imposition  of  toe  report¬ 
ing  and  disclosure  requirements  of  Part 
1  of  Title  I  of  toe  Act.  In  addition,  there 
is  evidence  in  toe  legislative  history  of 
toe  Act  that  Congress  intended  that  day 
care  centers  be  exempt  from  reporting 
under  the  Act  unless  such  reporting  is 
found  to  be  necessary.  For  these  reasons 
and  because  of  toe  expense  which  toe 
imposition  of  these  requirements  would 
care  centers  be  exempt  from  reporting 
and  disclosure  requirements  of  Part  1 
of  Title  I  of  toe  Act  are  inappropriate 
as  applied  to  them. 
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Accordingly,  Chapter  XXV  of  Title  29 
of  the  Code  of  Federal  Regulations  is 
amended  as  follows: 

1.  By  adding  a  new  Subchapter  B 
which  reads  as  set  forth  above. 

2.  Part  2510  is  added  to  read  as  follows: 
Sec. 

2510.3- 1  Employee  welfare  benefit  plan. 

2510.3- 2  Employee  pension  benefit  plan. 

2510.3- 3  Employee  benefit  plan. 

Authority:  Sec.  111(c),  505,  Pub.  L.  93- 
406,  88  Stat.  852,  894,  (29  U.S.C.  1031,  1135); 
Secretary  of  Labor’s  Order  No.  27-74,  and 
Labor-Management  Services  Administration 
Order  No.  2-6. 

§  2510.3—1  Employee  welfare  benefit 
plan. 

(a)  General.  (1)  The  purpose  of  this 
section  is  to  clarify  the  definition  of  the 
terms  “employee  welfare  benefit  plan” 
and  “welfare  plan”  for  purj^ses  of  Title 
I  of  the  Act  and  this  chapter  by  identify¬ 
ing  certain  practices  which  do  not  con¬ 
stitute  employee  welfare  benefit  plans 
for  those  purposes.  In  addition,  the  prac¬ 
tices  listed  in  this  section  do  not  consti¬ 
tute  employee  pension  benefit  plans 
within  the  meaning  of  section  3(2)  of 
the  Act,  and,  therefore,  do  not  constitute 
employee  benefit  plans  within  the  mean¬ 
ing  of  section  3(3).  Since  under  section 
4(a)  of  the  Act,  only  employee  benefit 
plans  within  the  meaning  of  section  3(3) 
are  subject  to  Title  I  of  the  Act,  the  prac¬ 
tices  listed  in  this  section  are  not  subject 
to  Title  I. 

(2)  The  terms  “employee  welfare  ben¬ 
efit  plan”  and  “welfare  plan”  are  defined 
in  section  3(1)  of  the  Act  to  include 
plans  providing  “(i)  medical,  surgical,  or 
hospital  care  or  benefits,  or  benefits  in 
the  event  of  sickness,  accident,  disability, 
death  or  unemployment,  or  vacation 
benefits,  apprenticeship  or  other  train¬ 
ing  programs,  or  day  care  centers,  schol¬ 
arship  funds,  or  prepaid  legal  services, 
or  (il)  any  benefit  described  in  section 
302(c)  of  the  Labor  Management  Rela¬ 
tions  Act,  1947  (other  than  pensions  on 
retirement  or  death,  and  insurance  to 
provide  such  pensions) .”  Under  this  defi¬ 
nition,  only  plans  which  provide  benefits 
described  in  section  3(1)  (A)  of  the  Act 
or  in  section  302(c)  of  the  Labor-Man¬ 
agement  Relations  Act,  1947  (hereinafter 
“the  LMRA”)  (other  than  pensions  on 
retirement  or  death)  constitute  welfare 
plans.  For  example,  a  system  of  payroll 
deductions  by  an  employer  for  deposit 
in  savings  accounts  owned  by  its  em¬ 
ployees  is  not  an  employee  welfare  bene¬ 
fit  plan  within  the  meaning  of  section 
3(1)  of  the  Act  because  it  does  not  pro¬ 
vide  benefits  described  in  section  3(1)  (A) 
of  the  Act  or  section  302(c)  of  the  LMRA. 
(In  addition,  if  each  employee  has  the 
right  to  withdraw  the  balance  in  his  or 
her  accoimt  at  any  time,  such  a  payroll 
savings  plan  does  not  meet  the  require¬ 
ments  for  a  pension  plan  set  forth  in 
section  3(2)  of  the  Act  and,  therefore,  is 
not  an  employee  benefit  plan  within  the 
meaning  of  section  3(3)  of  the  Act). 

(3)  Section  302(c)  of  the  LMRA  lists 
exceptions  to  the  restrictions  contained 
in  subsections  (a)  and  (b)  of  that  section 
on  payments  and  loans  made  by  an  em¬ 


ployer  to  individuals  and  groups  repre¬ 
senting  employees  of  the  employer.  Of 
these  exceptions,  only  those  contained  in 
paragraphs  (5) ,  (6) ,  (7)  and  (8)  describe 
benefits  provided-  through  employee 
benefit  plans.  Moreover,  only  paragraph 
(6)  describes  benefits  not  described  in 
section  3(1)  (A)  of  the  Act.  The  benefits 
described  in  section  302(c)  (6)  of  the 
LMRA  but  not  in  section  3(1)  (A)  of  the 
Act  are  “•  •  •  holiday,  severance  or 
similar  benefits”.  Thus,  the  effect  of  sec¬ 
tion  3(1)  (B)  of  the  Act  is  to  include 
within  the  definition  of  “welfare  plan” 
those  plans  which  provide  holiday  and 
severance  benefits,  and  benefits  which  are 
similar  (for  example,  benefits  which  are 
in  substance  severance  benefits,  although 
not  so  characterized) . 

(4)  Some  of  the  practices  listed  in  this 
section  as  excluded  from  the  definition  of 
“welfare  plan”  or  mentioned  as  examples 
of  general  categories  of  excluded  prac¬ 
tices  are  inserted  in  response  to  questions 
received  by  the  Department  of  Labor  and, 
in  the  Department’s  judgment,  do  not 
represent  borderline  cases  under  the  def¬ 
inition  in  section  3(1)  of  the  Act.  There¬ 
fore,  this  section  should  not  be  read  as 
Implicitly  indicating  the  Department’s 
views  on  the  possible  scope  of  section 
3(1). 

(b)  Payroll  practices.  For  purposes  of 
Title  I  of  the  Act  and  this  chapter,  the 
terms  “employee  welfare  benefit  plan” 
and  “welfare  plan”  shall  not  include — 

(1)  Payment  by  an  employer  of  com¬ 
pensation  on  account  of  work  performed 
by  an  employee,  including  compensation 
at  a  rate  in  excess  of  the  normal  rate  of 
compensation  on  account  of  performance 
of  duties  under  other  than  ordinary  cir¬ 
cumstances,  such  as — 

(1)  Overtime  pay, 

(ii)  Shift  premiums, 

(iii)  Holiday  premiums, 

(iv)  Weekend  premiums; 

(2)  Payment  of  an  employee’s  normal 
compensation,  out  of  the  employer’s 
general  assets,  on  account  of  periods  of 
time  during  which  the  employee  is  physi¬ 
cally  or  mentally  unable  to  perform  his 
or  her  duties,  or  is  otherwise  absent  for 
medical  reasons  (such  as  pregnancy,  a 
physical  examination  or  psychiatric 
treatment) ;  and 

(3)  Payment  of  compensation,  out  of 
the  employer’s  general  assets,  on  account 
of  periods  of  time  during  which  the  em¬ 
ployee,  although  physically  and  mental¬ 
ly  able  to  perform  his  or  her  duties  and 
not  absent  for  medical  reasons  (such  as 
pregnancy,  a  physical  examination  or 
psychiatric  treatment)  performs  no  du¬ 
ties;  for  example— 

(i)  Pasunent  of  compensation  while  an 
employee  is  on  vacation  or  absent  on  a 
holiday,  including  payment  of  premiums 
to  Induce  employees  to  take  vacations  at 
a  time  favorable  to  the  employer  for 
business  reasons, 

(ii)  Payment  of  compensation  to  an 
employee  who  is  absent  while  on  active 
military  duty, 

(ill)  Payment  of  compensation  while 
an  employee  is  absent  for  the  purpose  of 
serving  as  a  juror  or  testifying  in  official 
proceedings. 


(iv)  Payment  of  compensation  on  ac¬ 
count  of  periods  of  time  during  which 
an  employee  performs  little  or  no  pro¬ 
ductive  work  while  engaged  in  training 
(whether  or  not  subsidized  in  whole  or  in 
part  by  Federal,  State  or  local  govern¬ 
ment  funds) ,  and 

(V)  Payment  of  compensation  to  an 
employee  who  is  relieved  of  duties  while 
on  sabbatical  leave  Or  while  pursuing 
further  education. 

(c)  On-premises  facilities.  For  pur¬ 
poses  of  Title  I  of  the  Act  and  this  chap¬ 
ter,  the  terms  “employee  welfare  benefit 
plan”  and  “welfare  plan”  shall  not  in¬ 
clude — 

(1)  The  maintenance  on  the  premises 
of  an  employer  or  of  an  employee  orga¬ 
nization  of  recreation,  dining  or  other 
facilities  (other  than  day  care  centers) 
for  use  by  employees  or  members;  and 

(2)  The  maintenance  on  the  premises 
of  an  employer  of  facilities  for  the  treat¬ 
ment  of  minor  injuries  or  illness  or  ren¬ 
dering  first  aid  in  case  of  accidents  oc¬ 
curring  during  working  hours. 

(d)  Holiday  gifts.  For  purposes  of  Title 
I  of  the  Act  and  this  chapter  the  terms 
“employee  welfare  benefit  plan”  and 
“welfare  plan”  shall  not  include  the  dis¬ 
tribution  of  gifts  such  as  turkeys  or  hams 
by  an  employer  to  employees  at  Christ¬ 
mas  and  other  holiday  seasons. 

(e)  Sales  to  employees.  For  purposes 
of  Title  I  of  the  Act  and  this  chapter, 
the  terms  “employee  welfare  benefit 
plan”  and  “welfare  plan”  shall  not  in¬ 
clude  the  sale  by  an  employer  to  employ¬ 
ees  of  an  employer,  whetoer  or  not  at 
prevailing  market  prices,  of  articles  or 
commodities  of  the  kind  which  the  em¬ 
ployer  offers  for  sale  in  the  regular  course 
of  business. 

(f)  Hiring  halls.  For  purposes  of  Title 
I  of  the  Act  and  this  chapter,  the  terms 
“employee  welfare  benefit  plan”  and 
“welfare  plan”  shall  not  include  the 
maintenance  by  one  or  more  employers, 
employee  organizations,  or  both,  of  a 
hiring  hall  facility. 

(g)  Remembrance  funds.  For  purposes 
of  Title  I  of  the  Act  and  this  chapter, 
the  terms  “employee  welfare  benefit 
plan”  and  “welfare  plan”  shall  not  in¬ 
clude  a  program  imder  which  contribu¬ 
tions  are  made  to  provide  remembrances 
such  as  flowers,  an  obituary  notice  in  a 
newspaper  or  a  smaU  gift  on  occasions 
such  as  the  sickness,  hospitalization, 
death  or  termination  of  employment  of 
employees,  or  members  of  an  employee 
organization,  or  members  of  their  fami¬ 
lies. 

(h)  Strike  funds.  For  purposes  of  Title 
I  of  the  Act  and  this  chapter,  the  terms 
“employee  welfare  benefit  plan”  and 
“welfare  plan”  shall  not  include  a  fund 
maintained  by  an  employee  organization 
to  provide  pajunente  to  its  members 
during  strikes  and  for  related  purposes. 

(i)  Industry  advancement  programs. 
For  purposes  of  Title  I  of  the  Act  and 
this  chapter,  the  terms  “employee  wel¬ 
fare  benefit  plan”  and  “welfare  plan** 
shall  not  include  a  program  maintained 
by  an  employer  or  group  or  association 
of  employers,  which  has  no  employee 
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participants  and  does  not  provide  bene¬ 
fits  to  employees  or  their  d^iendents,  re¬ 
gardless  of  whether  the  program  serves 
as  a  conduit  through  which  funds  or 
other  assets  are  channelled  to  employee 
benefit  plans  covered  under  Title  I  of 
the  Act. 

(j)  Certain  group  or  group-type  insur¬ 
ance  programs. 

For  purposes  of  Title  I  of  the  Act  and 
this  chapter,  the  terms  “employe  wel¬ 
fare  benefit  plan”  and  “welfare  plan” 
shall  not  include  a  group  or  group-type 
insurance  program  offered  by  an  in¬ 
surer  to  employees  or  members  of  an 
employee  organization,  under  which 

(1)  no  contributions  are  made  by  an 
employer  or  employee  organization; 

(2)  parUcipaticm  in  the  program  is 
completely  voluntary  for  employees  or 
members; 

(3)  the  sole  fimctions  of  the  employer 
or  employee  organization  with  respect 
to  the  program  are,  without  endorsing 
the  program,  to  permit  the  insurer  to 
pubhcize  the  program  to  employees  or 
members,  to  collect  premiums  trough 
payroll  deductions  or  dues  checkoffs  and 
to  remit  them  to  the  insurer;  and 

(4)  the  enyjloyer  or  employee  organi¬ 
zation  receives  no  consideration  in  the 
form  of  cash  or  otherwise  in  coimection 
with  the  program,  other  than  reasonable 
compensation,  excluding  any  profit,  for 
administrative  services  actually  rendered 
in  connection  with  payroll  deductions  or 
dues  checkoffs. 

(k)  Unfunded  scholarship  programs. 
For  purposes  of  Title  I  of  the  Act  and 
this  chapter,  the  terms  “employe  welfare 
benefit  plan"  and  “welfare  plan”  shall 
not  Include  a  scholarship  program,  in¬ 
cluding  a  tuition  and  education  expense 
refund  program,  under  which  pasments 
are  made  solely  from  the  general  assets 
of  an  employer  or  employee  organization. 

§  2510.3—2  Employee  pension  benefit 
plan. 

(a)  General. 

This  section  clarifies  the  limits  of  the 
defined  terms  “employee  pension  benefit 
plan”  and  “pension  plan”  for  purposes 
of  Title  I  of  the  Act  and  this  chapter  by 
identifying  certain  specific  plans,  funds 
and  programs  which  do  not  constitute 
employee  pension  benefit  plans  for  those 
purposes.  To  the  extent  that  these  plans, 
funds  and  programs  constitute  employee 
welfare  benefit  plans  within  the  mean¬ 
ing  of  section  3(1)  of  the  Act  and 
§  2510.3-1  of  this  part,  they  will  be 
covered  under  Title  I;  however,  they  will 
not  be  subject  to  parts  2  and  3  of  Title  I 
of  the  Act. 

(b)  Severance  pay  plan.  (1)  For  the 
purpose  of  Title  I  of  the  Act  and  this 
chapter,  the  terms  “employee  pension 
benefit  plan”  and  “pension  plan”  shall 
not  include  a  plan,  fund  or  program 
under  which  payments  are  made  on  ac¬ 
count  of  an  employee’s  separation  from 
the  service  of  an  employer  other  than  on 
accoimt  of  retirement  if — 

(i)  All  such  payments  made  to  any 
participant  are  (XMnpleted  within  one 
year  after  the  participant’s  separation 
frexn  service,  and 


(ii)  The  total  of  all  payments  made 
within  such  year  to  any  participant  can¬ 
not  exceed  the  pcuiicliiant’s  annual  com¬ 
pensation  level,  as  determined  under 
paragraph  (b)  (2)  of  this  section. 

(2)  For  purposes  of  paragraph  (b)  (1) 
of  this  section  the  term  “annual  com¬ 
pensation  level”  means  an  amount 
equivalent  to  the  annual  cash  compensa¬ 
tion,  excluding  fringe  benefits,  of  an  em¬ 
ployee  for  the  12-month  period  before 
separation,  determined  in  any  reason¬ 
able  manner  which  takes  into  account 
the  employee’s  final  rate  of  compensa¬ 
tion  before  separation.  An  annual  com¬ 
pensation  level  may  be  determined  in 
various  ways,  including  projecting  an 
employee’s  final  weekly  rate  of  compen¬ 
sation  over  a  customary  52 -week  woric 
year  or  by  projecting  an  employee’s  final 
hourly  rate  of  compensation  over  a  cus¬ 
tomary  2080-hour  work  year.  For  a 
salarl^  employee,  paid  on  a  weekly  or 
monthly  basis,  the  amount  representing 
the  employee’s  final  annual  before-tax 
salary  on  the  basis  of  which  weekly  or 
monthly  i>ayments  are  computed  may  be 
used  as  the  annual  compensation  level. 

(3)  The  following  examples  illustrate 
the  application  of  this  paragraph  (b) : 

(i)  A  plan  provides  for  payments  to 
employees  of  an  employer  upon  separa¬ 
tion  from  service.  Under  the  plan,  an 
employee  receives  weekly  payments  of  his 
or  her  normal  pre -separation  wages  for 
a  certain  number  of  weeks  after  separa¬ 
tion.  The  niunber  of  weeks  for  which  an 
employee  receives  such  payments  is  de¬ 
termined  by  a  formula  based  on  years  of 
service,  under  which  an  employee  who 
began  woik  at  the  earliest  possible  age 
and  was  separated  immediately  before 
reaching  the  employer’s  mandatory  re¬ 
tirement  age  would  be  entitled  to  such 
payments  for  20  weeks.  The  employer  re¬ 
tains  discretion  to  omit  such  payments 
or  to  increase  the  number  of  weekly  pay¬ 
ments  by  as  much  as  100%.  Since  under 
the  formula,  even  if  the  maximum  of 
20  additional  weeks  of  payments  are 
awarded,  no  employee  may  receive  more 
than  40  weeks  of  payments,  the  total  of 
the  payments  cannot  exceed  an  em¬ 
ployees’  annual  level  of  compensation, 
and  all  i>a5ments  are  completed  within 
a  year  after  separation.  The  plan  is  not 
a  pension  plan. 

(ii)  A  plan  provides  for  payments  to 
employees  of  an  employer  upon  separa¬ 
tion  from  service.  The  amoimt  of  the 
payments  is  determined  under  a  formula 
based  on  length  of  service  and  earnings. 
The  plan  provides  that  in  no  case  may 
the  total  of  the  payments  exceed  an  em¬ 
ployee’s  armual  earnings  during  the  em¬ 
ployee’s  final  year  of  employment;  and 
that  in  no  case  may  payments  exceed 
longer  than  a  year  after  separation.  The 
plan  is  not  a  pension  plan. 

(iii)  A  plan  provides  for  a  lump-sum 
payment  upon  an  employee’s  involuntary 
separation  from  service.  Under  the  plan 
an  employee  receives  an  amount  equal 
to  10  percent  of  his  or  her  pre-separa¬ 
tion  salary  plus  2  percent  thereof  for 
each  year  of  service.  The  employer’s 
mandatory  retirement  age  is  65.  Under 
this  plan  it  would  be  possible  for  an  em- 


pk^ee  to  begin  employment  with  the 
employer  at  age  18,  to  be  separated  at 
age  64,  and  to  receive  a  payment  equal 
to  102  percent  of  his  or  her  pre-separa¬ 
tion  salary.  The  plan  is  a  pension  plan. 
(Note:  if  the  plan  is  imfunded  and  is 
maintained  by  the  employer  primarily 
for  the  purpose  of  providing  deferred 
compensation  to  a  select  group  of  man¬ 
agement  or  highly  compensated  em¬ 
ployees,  it  will  not  be  subject  to  Parts 
2,  3  or  4  of  Title  I  of  the  Act.) 

(c)  Bonus  program.  For  purposes  of 
Title  I  of  the  Act  and  this  chapter,  the 
terms  “employee  pension  benefit  plan” 
and  “pension  plan”  shall  not  include 
payments  made  by  an  employer  to  some 
or  all  of  its  employees  as  bonuses  for 
work  performed,  unless  such  payments 
are  systematically  deferred  to  the  termi¬ 
nation  of  covered  emplosmient  or  beyond, 
or  so  as  to  provide  retirement  Income  to 
employees. 

(d)  Individual  Retirement  Accounts. 

(1)  For  purposes  of  ’Title  I  of  the  Act 
and  this  chapter,  the  terms  “employee 
pension  benefit  plan”  and  “pension  plan” 
shall  not  include  an  individual  retire¬ 
ment  account  described  in  section  408 
(a)  of  the  Code,  an  individual  retirement 
annuity  described  in  section  408(b)  of 
the  Internal  Revenue  Code  of  1954  (here¬ 
inafter  “the  Code”)  and  an  individual 
retirement  bond  described  in  section  469 
of  the  Code,  provided  that — 

(i)  no  contributions  are  made  by  the 
employer  or  employee  association; 

(ii)  participation  is  completely  volun¬ 
tary  for  employees  or  members; 

(iii)  the  sole  Involvement  of  the  em¬ 
ployer  or  employee  organization  Is  with¬ 
out  endorsement  to  permit  the  sponsor 
to  publicize  the  program  to  employees 
or  members,  to  collect  contributions 
through  payroll  deductions  or  dues 
checkoffs  and  to  remit  them  to  the  spon¬ 
sor;  and 

(iv)  the  employer  or  employee  organi¬ 
zation  receives  no  consideration  in  the 
form  of  cash  or  otherwise,  other  than 
reasonable  compensation  for  services 
actually  rendered  In  connection  with 
payroll  deductions  or  dues  checkoffs. 

(e)  Gratuitous  payments  to  pre-Act 
retirees. 

For  purposes  of  Title  I  of  the  Act  and 
this  chapter  the  terms  “employee  pen¬ 
sion  benefit  plan”  and  “pension  plan” 
shall  not  Include  voluntary,  gratuitous 
payments  by  an  employer  to  former  em¬ 
ployees  who  separated  from  the  service 
of  the  employer  if: 

(1)  payments  are  made  out  of  the  gen¬ 
eral  assets  of  the  employer, 

(2)  former  employees  separated  from 
the  service  of  the  employer  prior  to 
September  2,  1974, 

(3)  payments  made  to  such  employees 
commenced  prior  to  September  2,  1974, 
and 

(4)  each  former  employee  receiving 
such  payments  is  notified  annually  that 
the  payments  are  gratuitous  and  do  not 
constitute  a  pension  plan. 

§  2510.3—3  Employee  benefit  plan. 

(a)  General,  "nils  section  clarifies  the 
definition  in  section  3(3)  of  the  term 
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“employee  benefit  plan”  for  purposes  of 
Title  I  of  the  Act  and  this  chapter.  It 
states  a  general  principle  which  can  be 
applied  to  a  large  class  of  plans  to  deter¬ 
mine  whether  they  constitute  employee 
benefit  plans  within  the  meaning  of  sec¬ 
tion  3(3)  of  the  Act.  Under  section  4(a) 
of  the  Act,  only  employee  benefit  plans 
within  the  meaning  of  section  3(3)  are 
subject  to  Title  I. 

(b)  Plans  without  employees.  For  pur¬ 
poses  of  Title  1  of  the  Act  and  this  chap¬ 
ter,  the  term  “employee  benefit  plan” 
shall  not  include  any  plan,  fund  or 
program,  other  than  an  apprenticeship 
or  other  training  program,  under  which 
no  employees  are  participants  covered 
imder  the  plan,  as  defined  in  paragraph 
(d)  of  this  section.  For  example,  a  so- 
called  “Keogh"  or  “H.R.  10”  plan  under 
which  only  partners  or  only  a  sole  pro¬ 
prietor  are  participants  covered  under 
the  plan  will  not  be  covered  under  Title 
I.  However,  a  Keogh  plan  under  which 
one  or  more  common  law  employees,  in 
addition  to  the  self-employed  individ¬ 
uals,  are  participants  covered  under  the 
plan,  will  be  covered  under  Title  I.  Simi¬ 
larly,  partnership  buyout  agreements  de¬ 
scribed  in  section  736  of  the  Internal 
Revenue  Code  of  1954  will  not  be  subject 
to  TiUe  I. 

(c)  Employees.  For  purposes  of  this 
section: 

(1)  An  individual  and  his  or  her  spouse, 
shall  not  be  deemed  to  be  employees  with 
repect  to  a  trade  or  businei^ss,  whether 
incorporated  or  unincorporated,  which  is 
wholly  owned  by  the  individual  or  by  the 
individual  and  his  or  her  spouse,  and 

(2)  A  partner  in  a  partnership  and  his 
or  her  spouse  shall  not  be  deemed  to  be 
employees  with  respect  to  the  partner¬ 
ship. 

(d)  Participant  covered  under  the 
plan.  (1)(1)  An  individual  becomes  a 
participant  covered  under  an  employee 
welfare  benefit  plan  on  the  earlier  of — 

(A)  the  date  designated  by  the  plan 
as  the  date  on  which  the  individual  be¬ 
gins  participation  in  the  plan; 

(B)  the  date  on  which  the  individual 
becomes  eligible  imder  the  plan  for  a 
benefit  subject  only  to  occurrence  of  the 
contingency  for  which  the  benefit  is 
provided;  or 

(C)  the  date  on  which  the  individual 
makes  a  contribution  to  the  plan, 
whether  voluntary  or  mandatory. 

(ii)  An  individual  becomes  a  partici¬ 
pant  covered  under  an  employee  pension 
plan — 

(A)  in  the  case  of  a  plan  which  pro¬ 
vides  for  employee  contributions  or  de¬ 
fines  participation  to  include  employees 
who  have  not  yet  retired,  on  the  earlier 
of — 

(1)  the  date  on  which  the  individual 
makes  a  contribution,  whether  voluntary 
or  mandatory,  or 

(2)  the  date  designated  by  the  plan 
as  the  date  on  which  the  individual  has 
satisfied  the  plan’s  age  and  service  re¬ 
quirements  for  participation,  and 

(B)  in  the  case  of  a  plan  which  does 
not  provide  for  employee  contributions 
and  does  not  define  participation  to  in¬ 
clude  employees  who  have  not  yet  re¬ 
tired,  the  date  on  which  the  individual 


completes  the  first  year  of  employment 
which  may  be  taken  into  account  in 
determining — 

(1)  whether  the  individual  is  entitled 
to  benefits  under  the  plan,  or 

(2)  the  amount  of  benefits  to  which 
the  Individual  is  entitled, 

whichever  results  in  earlier  participation. 

(2)  (i)  An  individual  is  not  a  partici¬ 
pant  covered  under  an  employee  welfare 
plan  on  the  earliest  date  on  which  the 
individual — 

(A)  is  ineligible  to  receive  any  benefit 
under  the  plan  even  if  the  contingency 
for  which  such  benefit  is  provided  should 
occur,  and 

(B)  is  not  designated  by  the  plan  as  a 
participant. 

(ii)  An  individual  is  not  a  participant 
covered  under  an  employee  pension  plan 
or  a  beneficiary  receiving  benefits  under 
an  employee  pension  plan  if — 

(A)  the  entire  benefit  rights  of  the  in¬ 
dividual — 

(f)  are  fully  guaranteed  by  an  insur¬ 
ance  company.  Insurance  service  or  in¬ 
surance  organization  licensed  to  do  busi¬ 
ness  in  a  State,  and  are  legally  enforce¬ 
able  by  the  sole  choice  of  the  individual 
against  the  Insurance  company,  insur¬ 
ance  service  or  insurance  organization; 
and 

(2)  a  contract,  policy  or  certificate  de¬ 
scribing  the  benefits  to  which  the  in¬ 
dividual  is  entitled  under  the  plan  has 
been  issued  to  the  individual;  or 

(B)  the  individual  has  received  from 
the  plan  a  lump-sum  distribution  or  a 
series  of  distributions  of  cash  or  other 
property  which  represents  the  balance 
of  his  or  her  credit  under  the  plan. 

(3) (i)  In  the  case  of  an  employee  pen¬ 
sion  benefit  plan,  an  individual  who, 
under  the  terms  of  the  plan,  has  in¬ 
curred  a  one-year  break  in  service  after 
having  become  a  participant  covered 
under  the  plan,  and  who  has  acquired 
no  vested  right  to  a  benefit  before  such 
break  in  service  is  not  a  participant 
covered  under  the  plan  until  the  individ¬ 
ual  has  completed  a  year  of  service  after 
returning  to  employment  covered  by  the 
plan. 

(ii)  For  purposes  of  paragraph  (d)  (3) 
(i)  of  this  section,  in  the  case  of  an  em¬ 
ployee  pension  benefit  plan  which  is  sub¬ 
ject  to  section  203  of  the  Act  the  term 
“year  of  service”  shall  have  the  same 
meaning  as  in  section  203(b)(2)(A)  of 
the  Act  and  any  regulations  issued  imder 
the  Act  and  the  term  “one-year  break  in 
service”  shall  have  the  same  meaning  as 
in  section  203(b)  (3)  (A)  of  the  Act  and 
any  regulations  issued  under  the  Act. 

3.  By  adding  Subchapter  C  which 
reads  as  set  forth  above. 

4.  Part  2520  is  revised  to  read  as  fol¬ 
lows: 

Subparts  A,  B  and  C  [Reserved] 

Subpart  D — Provisions  Applicable  to  Both 
Reporting  and  Disclosure  Requirements 

Sec. 

2520.104- 2  Postponing  effective  date  of  an¬ 

nual  reporting  requirements 
and  extending  WPPDA  re¬ 
porting  requirements. 

2520. 104- 3  Deferral  of  certain  Initial  re¬ 

porting  and  disclosure  re¬ 
quirements. 


Sec. 

2520.104- 20  Limited  exemption  for  certain 

small  welfare  plans. 

2520.104- 21  Limited  exemption  for  certain 

group  Insurance  arrange¬ 
ments. 

2520.104- 22  Limited  exemption  for  appren¬ 

ticeship  plans. 

2520.104- 23  Alternative  method  of  compli¬ 

ance  for  pension  plans  for 
certain  selected  employees. 

2520.104- 24  Exemption  for  welfare  plans  for 

certain  selected  employees. 

2520.104- 25  Exemption  from  reporting  and 

disclosure  for  day  care  cen¬ 
ters. 

Subparts  E  and  F  [Reserved] 
Authobity:  Secs.  101, 102, 104, 105, 109, 110, 
111(b)(2),  111(c),  505,  Pub.  L.  93-406,  88 
Stat.  840-1,  847-52,  894  (  29  U.S.C.  1021-2, 
1024-5,  1029-31,  1135);  Secretary  of  Labor’s 
Order  No.  27-74,  Labor-Management  Services 
Administration  Order  No.  2-6. 

Subpart  D— Provisions  Applicable  to  Both 
Reporting  and  Disclosure  Requirements 

§  2520.104—2  Postponing  effective  date 
of  annual  reporting  requirements  and 
extending  WPPDA  reporting  require¬ 
ments. 

(a)  Postponing  reports  under  the  Act. 
The  January  1,  1975,  effective  date  for 
the  annual  financial  reporting  and  re¬ 
lated  disclosure  requirements  of  section 
103  of  the  Act  is  postponed  for  any  em¬ 
ployee  benefit  plan  having  a  plan  year 
other  than  a  calendar  year.  These  re¬ 
quirements  shall  become  effective  as  to 
such  plans  on  the  first  day  of  the  first 
plan  year  beginning  after  January  1, 
1975.  Specifically,  the  administrator  of  a 
non-calendar  year  plan  (1)  is  not  re¬ 
quired  to  file  an  annual  financial  report 
with  the  Secretary  under  sections  103 
(a)  (1)  (A)  and  104(a)  (1)  (A)  of  the  Act 
until  the  required  time  (210  days  or  such 
other  time  as  the  Secretary  of  Labor 
sets  by  regulation)  after  the  end  of  the 
first  plan  year  which  begins  after  Janu¬ 
ary  1,  1975,  and  (2)  is  not  required  to 
furnish  participants  covered  under  the 
plan  and  beneficiaries  receiving  benefits 
under  the  plan  with  statements  of  the 
plan’s  assets,  liabilities,  receipts,  dis¬ 
bursements,  and  a  summary  of  the  latest 
annual  report,  as  required  by  sections 
103(a)  (1)  (A)  and  104(b)  (3)  of  the  Act, 
until  the  required  time  after  the  end  of 
the  first  year  which  begins  after  Janu¬ 
ary  1,  1975.  The  requirement  of  section 
104tb)(2)  of  the  Act  to  make  copies  of 
the  latest  annual  report  available  for  in¬ 
spection,  and  the  requirement  of  section 
104(b)  (4)  of  the  Act  to  furnish,  upon 
written  request  of  a  participant  or  bene¬ 
ficiary,  a  copy  of  the  latest  annual  report, 
do  not  take  effect  until  the  required  time 
after  the  end  of  the  first  plan  year  which 
begins  after  January  1,  1975. 

Example.  A  plan  with  a  plan  year  begin¬ 
ning  on  April  1,  1975,  files  an  annual  report 
with  the  Secretary  within  the  required  time 
after  March  31,  1976.  The  plan  also  furnishes 
participants  covered  under  the  plan  and  ben¬ 
eficiaries  receiving  benefits  under  the  plan 
with  statements  of  the  plan’s  assets  and 
liabilities  and  receipts  and  disbursements, 
and  a  summary  of  the  latest  annual  report, 
by  the  same  date.  ’The  following  disclosure 
requirements  are  also  complied  with  by  the 
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same  date:  A  copy  of  the  annual  report  Is 
made  available  for  Inspection  by  any  plan 
participant  or  beneficiary  in  the  principal 
office  of  the  administrator  and  in  such  other 
places  as  may  be  necessary  to  moke  available 
all  pertinent  information  to  all  participants; 
and  the  plan  administrator  supplies  a  copy 
of  the  annual  report  to  any  participant  or 
beneficiary  who  requests  it  in  writing. 

(b)  Extending  WPPDA  reverting.  The 
repeal  of  the  annual  reporting  require¬ 
ments  of  section  7  and  the  requirements 
for  disclosure  to  participants  and  bene¬ 
ficiaries  relating  to  annual  reports  of  sec¬ 
tion  8(a)  (2)  of  the  Welfare  and  Pension 
Plans  Disclosure  Act  (29  U.S.C.  306)  are 
postponed  from  January  1,  1975  for  any 
employee  benefit  plan  having  a  plan  year 
other  than  a  calendar  year.  For  non¬ 
calendar  year  plans  subject  to  the 
WPPDA,  the  reporting  and  disclosure 
provisions  of  the  WPPDA  shall  remain 
in  force  and  effect  through  the  last  day 
of  any  plan  year  beginning  before  Janu¬ 
ary  1.  1975,  and  ending  after  Decem¬ 
ber  31,  1974. 

(c)  Effect  on  other  provisions.  This 
postponement  does  not  delay  the  effec¬ 
tive  date  of  any  other  provisions  of  Part  1 
of  TiUe  I  of  the  Act. 

§  2520.104—3  Deferral  of  certain  initial 
reporting  and  disclosure  require¬ 
ments. 

(a)  Under -the  authority  of  section  104 

(a)  (3)  of  the  Act,  certain  reporting  and 
disclosure  requirements  of  employee  wel¬ 
fare  benefit  plans  are  deferred.  This  de¬ 
ferral  is  set  forth  in  paragraph  (c)  of 
this  section  and  applies  to  welfare  plans 
subject  to  Part  1  of  Title  I  of  the  Act  on 
or  before  January  31, 1976.  Welfare  plans 
which  become  subject  to  Part  1  on  or 
after  February  1,  1976  shall  meet  the 
general  reporting  and  disclosure  provi¬ 
sions  set  forth  in  that  part  and  regula¬ 
tions  issued  thereunder. 

(b)  Under  the  authority  of  section  110 
of  the  Act,  an  alternative  method  of  com¬ 
pliance  is  provided  for  employee  pension 
benefit  plans  subject  to  Part  1  of  Title  I 
of  the  Act  on  or  l^fore  January  31,  1976. 
This  alternative,  set  forth  in  paragraph 

(c)  of  this  section,  permits  an  adminis¬ 
trator  of  a  pension  plan  to  defer  com¬ 
pliance  with  certain  reporting  and  dis¬ 
closure  requirements.  Pension  plans 
which  become  subject  to  Part  1  of  Title 
I  of  the  Act  on  or  after  February  1, 1976 
shall  meet  the  general  reporting  and  dis¬ 
closure  provisions  set  forth  in  that  part 
and  regulations  issued  thereunder. 

(c)  The  administrator  of  a  welfare 
plan  described  in  paragraph  (a)  of  this 
section  or  of  a  pension  plan  using  the 
alternative  sp>ecified  in  praragraph  (b)  of 
this  section: 

(1)  Shall  file  a  short  form  plan  de¬ 
scription,  consisting  of  the  first  two  pages 
of  Department  of  Labor  Form  EBS-1 
(not  including  schedules  A,  B  and  C) 
and  the  signature  i>age  (item  38  only), 
on  or  before  the  later  of — 

(1)  August  31,  1975,  or 

(ii)  The  120th  day  after  the  plan  be¬ 
comes  subject  to  Part  1 ; 

(2)  May  defer  compliance  with  the 
following  provisions  of  Part  1  of  Title  I 
of  the  Act  until  May  30, 1976 — 


(1)  SubsecUon  (a)(1)(C)  and  (b)(1) 
of  section  104  of  the  Act,  to  the  extent 
that  they  require  plan  administrators  to 
file  with  the  Secretary,  and  furnish  to 
plan  participants  and  beneficiaries,  copies 
of  a  siunmary  plan  description, 

(ii)  Section  104(a)  (1)  (B)  of  the  Act, 
which  requires  plan  administrators  to 
file  a  plan  description  with  the  Secre¬ 
tary, 

(iii)  Section  104(b)  (2)  of  the  Act  to 
the  extent  that  it  requires  plan  adminis¬ 
trators  to  make  copies  of  the  plan  de¬ 
scription  available  for  examination  by 
any  plan  participant  and  beneficiary  of 
certain  places,  and 

(iv)  Section  104(b)  (4)  of  the  Act  to 
the  extent  that  it  requires  plan  adminis¬ 
trators  to  furnish  a  copy  of  the  latest 
summary  plan  description  and  plan  de¬ 
scription  to  any  participants  or  bene¬ 
ficiary  upon  written  request;  and 

(3)  Shall  not  be  required  to  comply 
with  the  provisions  of  sections  104(a)  (1) 
(D)  and  104(b)(1)  of  the  Act,  to  the 
extent  that  they  require  plan  adminis¬ 
trators  to  file  with  the  Secretary  of 
Labor,  and  to  furnish  to  plan  partici¬ 
pants  and  beneficiaries  summaries  of, 
material  modifications  to  the  plan  and 
changes  in  information  required  to  be 
included  in  the  plan  description  or  sum¬ 
mary  plan  description,  as  the  case  may 
be,  which — 

(i)  Are  adopted  or  occurred  prior  to 
May  30,  1976, 

(ii)  Are  effective  on  May  30,  1976,  and 

(iii)  Are  incorporated  in  the  initial 
plan  description  and  summary  plan  de¬ 
scription. 

§  2520.104—20  Limited  exemption  for 
certain  small  welfare  plans. 

(a)  Scope.  Under  the  authority  of  sec¬ 
tion  104(a)(3)  of  the  Act,  the  adminis¬ 
trator  of  any  employee  welfare  benefit 
plan  which  covers  fewer  than  100  partic¬ 
ipants  at  all  times  during  a  plan  year 
and  which  meets  the  requirements  of 
paragraph  (b)  of  this  section  is  exempted 
from  certain  reporting  and  disclosure 
provisions  of  the  Act.  Specifically,  the  ad¬ 
ministrator  of  such  plan  is  not  required 
to  file  with  the  Secretary  any  of  the  fol¬ 
lowing  documents:  Plan  description,  copy 
of  the  summary  plan  description,  descrip¬ 
tion  of  a  material  modification  in  the 
terms  of  a  plan  or  change  in  the  infor¬ 
mation  required  to  be  included  in  the 
plan  description,  annual  report  and  ter¬ 
minal  report.  In  addition,  the  adminis¬ 
trator  of  a  plan  exempted  under  this 
section — 

(1)  Is  not  required  to  furnish  partici¬ 
pants  coveted  imder  the  plan  and  benefi¬ 
ciaries  receiving  benefits  imder  the  plan 
with  statements  of  the  plan’s  assets  and 
liabilities  and  receipts  and  disbursements 
and  a  summary  of  the  annual  reports  re¬ 
quired  by  section  104(b)  (3)  of  the  Act; 

(2)  Is  not  required  to  furnish  upon 
written  request  of  any  participant  or 
beneficiary  a  copy  of  the  plan  descrip¬ 
tion,  annual  report,  and  any  terminal 
report,  as  required  by  section  104(b)  (4) 
of  the  Act;  and 

(3)  Is  not  required  to  make  copies  of 
the  plan  description  and  annual  report 


available  for  examination  by  any  par¬ 
ticipant  or  beneficiary  In  the  principal 
office  of  the  administrator  and  such  other 
places  as  may  be  necessary,  as  required 
by  section  104(b)  (2)  of  the  Act. 

(b)  Application.  This  exemption  ap¬ 
plies  only  to  welfare  benefit  plans 

(1)  which  have  fewer  than  100  partici¬ 
pants  at  all  times  during  a  plan  year; 

(2)  (i)  for  which  benefits  are  paid  as 
needed  solely  from  the  general  assets  of 
the  employer  or  employee  organization 
maintaining  the  plan,  or 

(ii)  the  benefits  of  which  are  provided 
exclusively  through  Insurance  contracts 
or  policies  issued  by  an  insurance  com¬ 
pany  or  similar  organization  which  is 
qualified  to  do  business  in  any  State,  the 
premiums  for  which  are  paid  directly  by 
the  employer  or  employee  organization 
from  its  general  assets  or  partly  from  its 
general  assets  and  partly  from  contribu¬ 
tions  by  its  employees  or  members.  Pro¬ 
vided,  That  contributions  by  participants 
are  forwarded  by  the  employer  or  em¬ 
ployee  organization  within  three  months 
of  receipt,  or 

(iii)  both;  and 

(3)  for  which,  in  the  case  of  an  in¬ 
sured  plan — 

(1)  rebates,  to  which  contributing  par¬ 
ticipants  are  entitled,  are  returned  to 
them  within  three  months  of  receipt  by 
the  employer  or  employee  organization, 
and 

(ii)  contributing  participants  are  in¬ 
formed  upon  entry  into  the  plan  of  the 
provisions  of  the  plan  concerning  the  al¬ 
location  of  rebates. 

(c)  Limitations.  This  exemption  does 
not  exempt  the  administrator  of  an  em¬ 
ployee  benefit  plan  from  any  other  re¬ 
quirement  of  Title  I  of  the  Act,  including 
the  provisions  which  require  that  plan 
administrators  furnish  copies  of  the  sum¬ 
mary  plan  description  to  participants 
and  beneficiaries  (section  104(b)  (1) )  and 
of  certain  documents  to  the  Secretary 
of  Labor  upon  request  (section  104(a) 
(1) ) ,  and  which  authorize  the  Secretary 
of  Labor  to  collect  information  and  data 
from  employee  benefit  plans  for  research 
and  analysis  (section  513) . 

(d)  Examples.  (1)  A  welfare  plan  has 
75  participants.  Plan  benefits  are  fully 
paid  directly  to  the  insurance  company 
by  the  employer  pursuant  to  an  insurance 
contract  purchased  with  premium  pay¬ 
ments  derived  half  from  the  general  as¬ 
sets  of  the  employer  and  half  from  em¬ 
ployee  contributions  (which  the  employ¬ 
er  forwards  within  three  months  of  re¬ 
ceipt).  Rebates  to  the  plan  are  paid  to 
participating  employees  within  three 
months  of  receipt  as  provided  in  the  plan 
and  as  described  to  each  participant  upon 
entering  the  plan.  The  plan  appoints  the 
employer  as  its  plan  administrator.  The 
employer,  as  plan  administrator,  provides 
summary  plan  descriptions  to  partici¬ 
pants  and  beneficiaries.  He  also  makes 
copies  of  certain  plan  documents  avail¬ 
able  at  the  plan’s  principal  office  and 
other  such  places  as  necessary  to  give 
participants  reasonable  access  to  them. 

(2)  A  welfare  plan  is  established  and 
maintained  in  the  same  way  as  the  plan 
described  in  example  (1)  of  5  2520.104-2, 
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except  that  a  trade  association  which 
sponsors  the  plan  is  the  legal  owner  of 
the  Insurance  contract.  Since  the  plan 
still  sends  the  premium  payments 
directly  to  the  insurance  company,  the 
exemption  applies  as  in  example  (1)  of 
§  2520.104-2. 

§  2520.104—21  Limited  exemption  for 
certain  group  insurance  arrange¬ 
ments. 

(a)  Scope.  Under  the  authority  of 
section  104(a)(3)  of  the  Act,  the  ad¬ 
ministrator  of  any  employee  welfare 
benefit  plan  which  covers  fewer  than  100 
participants  at  all  times  during  a  plan 
year  and  which  meets  the  requirements 
of  paragraph  (b)  of  this  section  is  ex¬ 
empted  from  certain  reporting  and  dis¬ 
closure  provisions  of  the  Act.  Specifically, 
the  administrator  of  such  plan  is  not  re¬ 
quired  to  file  with  the  Secretary  any  of 
the  following  dociunents:  Plan  descrip¬ 
tion,  copy  of  the  siunmary  plan  descrip¬ 
tion,  description  of  a  material  modifi¬ 
cation  in  the  terms  of  a  plan  or  change 
in  the  information  required  to  be  in¬ 
cluded  in  the  plan  description,  and  ter¬ 
minal  report.  In  addition,  the  adminis¬ 
trator  of  a  plan  exempted  under  this  sec¬ 
tion — 

(1)  Is  not  required  to  furnish  upon 
written  request  of  any  participant  or 
beneficiary  a  copy  of  the  plan  descrip¬ 
tion  and  any  terminal  report,  as  re¬ 
quired  by  section  104(b>  (4)  of  the  Act; 

(2)  Is  not  required  to  make  copies  of 
the  plan  description  available  for  exami¬ 
nation  by  any  participant  or  beneficiary 
in  the  principal  office  of  the  administra¬ 
tor  and  such  other  places  as  may  be  nec¬ 
essary,  as  required  by  section  104(b)  (2) 
of  the  Act. 

(b)  Application.  This  exemption  ap¬ 
plies  only  to  welfare  plans,  each  of  which 
has  fewer  than  100  participants,  at  all 
times  during  a  plan  year  which  are  part 
of  a  group  insurance  arrangement  if  such 
arrangement; 

(1)  Provides  benefits  to  the  employees 
of  two  or  more  unaffiliated  employers, 
but  not  in  connection  with  a  multiem¬ 
ployer  plan  as  defined  in  section  3(37)  of 
the  Act  and  any  regulations  prescribed 
under  the  Act  concerning  section  3(37) ; 

(2)  Fully  Insures  one  or  more  welfare 
plans  of  each  participating  employer 
through  insurance  contracts  purchased 
solely  by  the  employers  or  purchased 
partly  by  the  employers  and  partly  by 
their  participating  employees,  with  all 
benefit  payments  made  by  the  insurance 
company,  provided,  that — 

(i)  contributions  by  participating  em¬ 
ployees  are  forwarded  by  the  employers 
within  three  months  of  receipt. 

( ii)  rebates,  to  which  contributing  par¬ 
ticipants  are  entitled,  are  returned  to 
them  within  three  months  of  receipts, 
and 

(ill)  contributing  participants  are  in¬ 
formed  upon  entry  into  the  plan  of  the 
provisions  of  the  plan  concerning  the 
allocation  of  rebat^;  and 

(3)  Uses  a  trust  (or  other  entity  such 
as  a  trade  association)  as  the  legal  owner 
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of  the  insurance  contracts  and  the  con¬ 
duit  for  payment  of  premiums  to  the  in- 
simince  company. 

(c)  Limitations.  This  exemption  does 
not  exempt  the  administrator  of  an  em¬ 
ployee  benefit  plan  from  any  other  re¬ 
quirement  of  Title  I  of  the  Act,  includ¬ 
ing  the  provisions  which  require  that 
plan  administrators  furnish  copies  of 
the  summary  plan  description  to  partici¬ 
pants  and  beneficiaries  (section  104(b) 
(1)),  file  an  annual  report  with  the 
Secretary  of  Labor  (section  104(a)(1) 
(A))  and  furnish  certain  documents  to 
the  Secretary  of  Labor  upon  request 
(section  104(a)(1)),  and  authorize  the 
Secretary  of  Labor  to  collect  informa¬ 
tion  and  data  from  employee  benefit 
plans  for  research  and  analysis  (section 
513). 

(d)  Examples.  (1)  A  welfare  plan  has 
25  participants.  It  is  part  of  a  group  in¬ 
surance  arrangement  which  provides 
benefits  to  employees  of  two  or  more 
unaffiliated  employers,  but  not  in  con¬ 
nection  with  a  “multiemployer  plan” 
under  the  Act.  Plan  benefits  are  fully 
paid  pursuant  to  Insurance  contracts 
purchased  with  premium  payments  de¬ 
rived  half  from  employee  contributions 
(which  the  employer  forwards  within 
three  months  of  receipt)  and  half  from 
the  general  assets  of  participating  em¬ 
ployers.  Rebates  to  the  plan  are  paid 
to  participating  employees  within  three 
months  of  receipt  as  provided  in  the  plan 
and  as  described  to  each  participant  upon 
entering  the  plan.  A  trade  association  is 
the  legal  owner  of  the  insurance  contitict 
and  acts  as  a  conduit  for  payments,  re¬ 
ceiving  premium  pasunents  from  par¬ 
ticipating  employers  and  paying  the  in¬ 
surance  company.  The  plan  appoints  the 
trade  association  as  its  plan  administra¬ 
tor.  The  association,  as  plan  administra¬ 
tor,  provides  summary  plan  descriptions 
to  participants  and  beneficiaries,  enlist¬ 
ing  the  help  of  the  participating  em¬ 
ployer  in  carrying  out  this  distribution. 
The  plan  administrator  also  makes 
copies  of  certain  plan  documents  avail¬ 
able  at  the  plan’s  principal  office  and 
other  such  places  as  necessary  to  give 
participants  reasonable  access  to  them. 
'The  plan  administrator  files  with  the 
Secretary  an  annual  report  covering  ac¬ 
tivities  of  the  plan,  as  required  by  the 
Act  and  such  regulations  as  the  Secretary 
may  issue. 

(2)  A  welfare  plan  has  75  participants. 
It  is  part  of  a  group  arrangement,  and 
its  benefits  and  rebates  are  paid,  in  the 
same  manner  as  in  example  (1)  of 
§  2520.104-2.  A  trade  association  acts  as 
a  conduit  for  payments,  acting  through 
its  agent,  an  independent  insurance 
brokerage  firm,  and  is  legal  owner  of  the 
insurance  contract.  The  plan  appoints 
an  officer  of  the  participating  employer 
as  the  plan  administrator.  The  officer,  as 
plan  administrator,  p>erforms  the  same 
reporting  and  disclosure  functions  as  the 
administrator  in  example  (1)  §  2520.104- 
2,  enlisting  the  help  of  the  association  in 
providing  summary  plan  descriptions  and 
necessary  information. 
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(3)  A  welfare  plan  has  125  partic¬ 
ipants.  It  is  part  of  a  group  arrangement 
and  its  benefits  and  rebates  are  paid  in 
the  same  manner  as  in  the  previous  ex¬ 
amples.  A  trade  association  acts  as  a 
conduit  for  payments  and  is  legal  owner 
of  the  insurance  contract.  The  plan  ap¬ 
points  the  association  as  plan  adminis¬ 
trator.  The  association,  as  plan  adminis¬ 
trator,  performs  all  the  reporting  and 
disclosure  requirements  of  Title  I  of  the 
Act  for  the  plan.  These  include  filing  with 
the  Secretary  a  plan  description,  sum¬ 
mary  plan  description,  description  of 
any  material  modifications  in  the  terms 
of  the  plan  or  change  in  the  information 
required  to  be  included  in  the  plan  de¬ 
scription,  annual  reiJort,  and  certain 
other  documents  if  required  by  regula¬ 
tion  or  request  of  the  Secretory.  The 
requirements  also  include  disclosme  of 
certain  documents  to  participants  and 
beneficiaries,  including  among  others 
the  summary  plan  description  and  sum¬ 
mary  of  the  annual  report.  The  plan  ad¬ 
ministrator  obtains  necessary  informa¬ 
tion  not  available  in  its  record — such  as 
the  fact  that  there  are  125  participants — 
from  the  plan. 

(4)  A  welfare  plan  has  125  participants. 
It  is  part  of  a  group  arrangement  and 
its  benefits  and  rebates  are  paid  in  the 
same  manner  as  in  the  previous  examples. 
A  trade  association  acts  as  a  conduit  for 
payments  and  is  legal  owner  of  the  insur¬ 
ance  contract.  The  plan  appoints  an  offi¬ 
cer  of  the  participating  employer  as  plan 
administrator.  The  plan  administrator 
performs  the  same  reporting  and  disclo¬ 
sure  functions  as  the  administrator  in  ex¬ 
ample  (3) ,  enlisting  the  help  of  the  asso¬ 
ciation  in  providing  summary  plan  de¬ 
scriptions  and  necessary  information. 

§  2520.104—22  Limited  exemption  for 
apprenticeship  plans. 

(a)  Scope.  Under  the  authority  of 
section  104(a)  (3)  of  the  Act,  an  em¬ 
ployee  welfare  benefit  plan  which  pro¬ 
vides  apprenticeship  training  benefits  is 
exempted  from  certain  reporting  and 
disclosure  requirements  of  the  Act.  Spe¬ 
cifics  Uy,  the  administrator  of  such  plan 
is'  exempted  from  all  the  provisions  of 
Part  1  except  the  requirements  to — 

(1)  File,  in  the  case  of  a  plan  which 
becomes  subject  to  Part  1  on  or  before 
January  31,  1976,  a  short  form  plan 
description  as  required  by  §  2520.104-3; 
and 

(2)  File  an  initial  plan  description; 
and 

(3)  File  an  annual  report  for  the  plan 
year  beginning  in  1975. 

(b)  Application.  This  exemption  ap¬ 
plies  only  to  employee  welfare  benefit 
plans  which  provides  solely  apprentice¬ 
ship  training  benefits. 

(c)  Limitations.  This  exemption  does 
not  exempt  the  administrator  of  an  ap¬ 
prenticeship  plan  from  any  other  re¬ 
quirement  of  Title  I  of  the  Act,  includ¬ 
ing  the  provision  which  authorizes  the 
Secretory  of  Labor  to  collect  information 
and  data  from  employee  benefit  plans 
for  research  and  analysis  (section  513). 
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§  2520.104—23  Alternative  method  of 
compliance  for  pension  plans  for  cer- 
Uin  selected  employees. 

(a)  Purpose  and  scope.  (1)  This  sec¬ 
tion  contains  an  alternative  method  of 
compliance  with  the  reporting  and  dis¬ 
closure  requirements  of  Part  1  of  Title  I 
of  the  Employee  Retirement  Income 
Security  Act  of  1974  for  unfunded  or  In¬ 
sured  pension  plans  maintained  by  an 
employer  for  a  select  group  of  manage¬ 
ment  or  highly  compensated  employees, 
pursuant  to  the  authority  of  the  Srore- 
tary  of  Labor  under  section  110  of  the 
Act  (88  Stat.  851). 

(2)  Under  section  110  of  the  Act,  the 
Secretary  is  authorized  to  prescribe  an 
alternative  method  for  satisfying  any  re¬ 
quirement  of  Part  1  of  Title  I  of  the  Act 
with  respect  to  any  pension  plans,  or 
class  of  pension  plans,  subject  to  such 
requirement. 

(b)  Filing  obligation.  Under  the  au¬ 
thority  of  section  110  of  the  Act,  an 
alternative  form  of  compliance  with  the 
reporting  and  disclosure  requirements  of 
Part  1  of  the  Act  is  provided  for  certain 
pension  plans  for  a  select  group  of  man¬ 
agement  or  highly  compensated  employ¬ 
ees.  The  administrator  of  a  pension  plan 
described  in  paragraph  (d)  shall  be 
deemed  to  satisfy  the  reporting  and  dis- 
closiue  provisions  of  Part  1  of  Title  I  of 
the  Act  by — 

(1)  Piling  a  statement  with  the  Secre¬ 
tary  of  Labor  that  includes  the  name  and 
address  of  the  employer,  the  employer 
identification  number  (EIN)  assigned  by 
the  Internal  Revenue  Service,  a  declara¬ 
tion  that  the  employer  maintains  a  plan 
or  plans  primarily  for  the  purpose  of  pro¬ 
viding  deferred  compensation  for  a  select 
group  of  management  or  highly  compen¬ 
sated  employees,  and  a  statement  of  the 
number  of  such  plans  and  the  number  of 
employees  in  each,  and 

(2)  Providing  plan  documents,  if  any, 
to  the  Secretary  upon  request  as  requir^ 
by  section  104(a)  (1)  of  the  Act.  Only  one 
statement  need  be  filed  for  each  employer 
maintaining  one  or  more  of  the  plans  de¬ 


scribed  in  paragraph  (d)  of  this  section. 
For  plans  in  existence  on  May  4,  1975, 
the  statement  shall  be  filed  on  or  before 
August  31, 1975.  For  a  plan  to  which  Part 
1  of  Title  I  of  the  Act  becomes  applica¬ 
ble  after  May  4, 1975,  the  statement  shall 
be  filed  within  120  days  after  the  plan 
becomes  subject  to  Part  1. 

(c)  Filing  address.  Statements  may  be 
filed  by  mailing  them  addressed  to  Office 
of  Employee  Benefits  Security,  Labor- 
Management  Services  Administration, 
U.S.  Department  of  Labor,  Washington, 
D.C.  20216,  or  by  delivering  them  during 
normal  working  hours  to  Room  N-4633, 
Department  of  Labor,  200  Constitution 
Avenue,  N.W.,  Washington,  D.C. 

(d)  Application.  The  alternative  form 
of  compliance  described  in  paragraph 
(b)  of  this  section  is  available  only  to 
employee  pension  benefit  plans — 

(1)  Which  are  maintained  by  an  em¬ 
ployer  primarily  for  the  purpose  of  pro¬ 
viding  deferred  compensation  for  a  select 
group  of  management  or  highly  com- 
I>ensated  employees,  and 

(2)  For  which  benefits  (1)  are  paid 
as  needed  solely  from  the  general  assets 
of  the  employer,  (ii)  are  provided  ex¬ 
clusively  through  insurance  contracts  or 
policies,  the  premiiuns  for  which  are  paid 
directly  by  the  employer  from  its  general 
assets,  issued  by  an  insurance  company 
or  similar  organization  which  is  qualified 
to  do  business  in  any  State,  or  (iii)  both. 

§  2520.104—24  Exemption  for  welfare 
plans  for  certain  selected  employees. 

(a)  Purpose  and  scope.  (1)  Tliis  sec¬ 
tion.  under  the  authority  of  section  104 
(a)  (3)  of  the  Employee  Retirement  In- 
ccHne  Security  Act  of  1974,  exempts  im- 
funded  or  Instired  welfare  plans  main¬ 
tained  by  an  employer  for  the  purpose 
of  providing  ben^ts  for  a  select  group 
of  management  or  highly  compensated 
employees  from  the  reporting  and  dis¬ 
closure  provisions  of  Part  1  of  Title  I  of 
the  Act,  exc^t  for  the  requirement  to 
provide  plan  documents  to  the  Secretary 
of  Labor  upon  request  under  section 
104(a)  (1)  of  the  Act. 


(2)  Under  section  104(a)  (3)  of  the 
Act,  the  Secretary  is  authorized  to  ex¬ 
empt  by  regulation  any  welfare  benefit 
plan  from  all  or  part  of  the  reporting 
and  disclosure  requirements  of  litle  I  of 
the  Act. 

(b)  Exemption.  Under  the  authority 
of  section  104(a)  (3)  of  the  Act,  each  em¬ 
ployee  welfare  benefit  plan  described  in 
paragraph  (c)  of  this  section  is  exempted 
from  the  reporting  and  disclosure  pro¬ 
visions  of  Part  1  of  Title  I  of  the  Act, 
except  for  providing  plan  documents  to 
the  Secretary  of  Labor  upon  request  as 
required  by  section  104(a)  (1). 

(c)  Application.  This  exemption  is 
available  only  to  employee  welfare  benefit 
plans: 

(1)  Which  are  maintained  by  an  em¬ 
ployer  primarily  for  the  purpose  of  pro¬ 
viding  benefits  for  a  select  group  of  man¬ 
agement  or  highly  compensated  employ¬ 
ees,  and 

(2)  For  which  benefits  (i)  are  paid  as 
needed  solely  from  the  general  assets  of 
the  employer,  (ii)  are  provided  exclu¬ 
sively  through  insiu'ance  contracts  or 
policies,  the  premiums  for  which  are  paid 
directly  by  the  employer  from  its  general 
assets,  issued  by  an  insurance  company 
or  similar  organization  which  is  qualified 
to  do  business  in  any  State,  or  (iii)  both. 

§  2520.104—25  Exemption  from  report¬ 
ing  and  disclosure  for  day  care  cen¬ 
ters. 

Under  the  authority  of  section  104(a) 
(3)  of  the  Act.  day  care  centers  are  ex¬ 
empted  from  the  reporting  and  disclosure 
provisions  of  Part  1  of  Title  I  of  the 
Act,  except  for  providing  plan  documents 
to  the  Secretary  upon  request  as  required 
under  section  104(a)(1)  of  the  Act. 

Effective  date:  August  15,  1975. 

Signed  at  Washington,  D.C.  this  12th 
day  of  Augiist,  1975. 

James  D.  Hutchinson, 
Administrator  of  Pension  and 
Welfare  Benefit  Plans. 
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